Re. Independent Committee in relation to the fire at
Wang Fuk Court in Tai Po (“IC”)

Recommendations of the Competition Commission (“CC”) in relation to
Terms of Reference (2) (“ToR (2)”)

Introduction

1. These are the submissions of the CC to the IC pursuant to:

(1) the IC’s directions at the evidential hearing on 30 April 2026
concerning the legality and practicality of fee-scales for the
consideration of residents;* and

(2) itsdirections made on 8 May 2026 concerning any recommendations
on improvement measures to ToR (1) and ToR (2).

2. These submissions are broken down into the following sections:

(1) Part 1 will address the issue of fee-scales and its relevant legality
and practicality;

(2) Part2 will address any additional developments in terms of the CC’s
overall recommendations to ToR(2); and

(3) Part 3 will set out the CC’s concluding observations.
3. In summary, the CC’s position is as follows:
Fee-scales

(1) Itis not unlawful for a statutory body such as the Urban Renewal
Authority (“URA”) to compile a set of fee-scales whether generally
or in order to provide some form of reference for residents in their
determination of which consultant / contractor to select in carrying
out large-scale building maintenance works.

(2)  Save in exceptional circumstances, it is unlawful for members of an
association of undertakings (like the Hong Kong Institute of
Surveyors (“HKIS”)) to discuss and agree on a set of fee-scales.
Such an arrangement (i.e. where competing undertakings discuss

! [Day 21, 101:14-23]



(3)

and agree on a set of prices they would likely charge for future
works) is expressly prohibited by the First Conduct Rule (“FCR”)
under the s.6 of the Competition Ordinance (Cap. 619) (“CO”)
[Tab-1].

In the event that the URA (or another statutory body) wishes to
compile fee-scales of consultants for residents / property
management companies to make reference to, the CC’s
recommendations are as follows:

(@) ifthe fee-scales are compiled using the prices of previous bids
as benchmark, care must be taken to ensure that the previous
prices used for benchmarking purposes were, in the opinion
of the statutory body, reasonable and competitive;

(b) although it may be suspicious for a consultant to put in an
overly “low” bid for consultancy services, it cannot be
discounted that there may be legitimate business reasons why
a particular consultant may be bidding aggressively for a
consultancy contract. This may, for example, be where:

(@) the consultant is willing to forego some of its profits to
gain relevant staffing and project experiences
especially if it is a new entrant to the consultancy
market and needs to accrue such experience in order to
meet the URA’s prequalification criteria; and/or

(b) the consultant has special technical know-how and
expertise that enables it to carry out the relevant works
in @ manner that is more efficient / cost effective
compared to its competitors. It is therefore able to
lower its bidding prices without sacrificing its profits;

thus, rather than simply disqualifying a relevant consultancy
bid for being priced at a very low level, it may be prudent for
the residents / property management companies to make
further inquiries to ascertain whether any legitimate reason is
present lest they end up disqualifying a genuine competitive
tender; and

(c) finally, while a set of fee-scales may be helpful in informing
the residents / property management companies which bids
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are suspiciously cheap, it does not necessarily follow that
those bids which are within the fee-scale / reference price
range must be free from manipulation. The use of fee-scales
must therefore not be the only form of due diligence which
needs to be carried out.

Recommendation on Improvement Measures to ToR(2)

(4)

(5)

In addition to the previous recommendations which the CC has
proposed:

(@  the CC will shortly be publishing:

(i) aset of revised model Non-Collusion Clause (“NCC”)
and Non-Collusive Tendering Certificate (“NCTC”) to
strengthen its efficacy in deterring anticompetitive
behaviour in the tendering for building maintenance
works; and

(i) a pro-forma statutory declaration for prospective
procurers to incorporate into their tenders - requiring
bidders in building maintenance works to confirm that
they had not engaged in anticompetitive behavior prior
to bidding;

which the CC recommends to be included as mandatory
criteria in future bids for relevant large-scale building
maintenance works;

Finally, on the question of criminalisation and legislative reform, the
CC has continued to work closely with the Commerce and Economic
Development Bureau (“CEDB”), the Government’s Task Force on
Investigation and Regulation, as well as other stakeholders such as
the Hong Kong Bar Association on different options. Subject to any
specific recommendations from the IC, the CC should be ready to
propose a set of reforms to existing legislations with a view to
enhancing the deterrent effect of the law and to better facilitate the
detection and enforcement of the CO against cartelists in the
building maintenance sector.



Part 1: The legality and practicality of fee-scales

4.

On day 21 of the Evidential Hearing (30 April 2026), a series of exchanges
took place between the representative of the URA (Mr. Wong Se King
(“Mr. Wong”)), Leading Counsel to the IC, and the Chairman of the IC
concerning a set of fee-scales which was published by the HKIS.? At the
end of the exchange, the Chairman requested the CC to provide some
assistance in respect of the legality and practicality of fee-scales noting,
especially, that:

“The public may want to have more information about this. Without
violating the Competition Ordinance, how can we have more of such
information?”

In order to address the Chairman’s question, the CC will:

(1) first, set out the relevant background of its exchanges with the HKIS
in 2015 and 2016;

(2) second, set out the relevant principles of law and why it would be
unlawful for members of a trade association (such as the HKIS) to
discuss and agree on a set of fee-scales; and

(3) third, set out why it would not be unlawful for a statutory body
(such as the URA) to compile such fee-scales and to provide the
CC’s recommendations as to how that might be done in compliance
with the CO.

Relevant Background

6.

In 2015, as part of the CC’s initiative to prepare different Hong Kong trade
associations for the commencement of the CO (which came into full effect
on 14 December 2015), the CC had reviewed the practices of all trade
associations in Hong Kong and upon discovering practices which may risk
contravening the CO, notified these trade associations of the relevant
compliance risks.

As part of this project, the CC had reviewed the practices of the HKIS and
noted, in particular, that its publication of fee-scales in relation to
“Professional Charges for Building Surveying Services”, the “Scale of
Professional Charges for Land Surveying Services”, and the “Scale of
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10.

Professional Charges for General Practice Services in Hong Kong” may
contravene the FCR.

Between 2015 and 2016, the CC and HKIS engaged in numerous
communications over the CC’s concerns and in 2016, the HKIS, through
its solicitors, informed the CC that it was abolishing the said fee-scales.

According to HKIS’ own Annual Report for 2015/16 this was done upon
the HKIS being advised by its own appointed legal advisors “that the Fee
Scales... were in contravention of the [CO] and should be abolished. ”: see.
paragraph 4.7 of HKIS’ Annual Report for 2015/16 [Tab-2].

It was therefore in these circumstances that the HKIS had voluntarily
removed the relevant fee-scales and their corresponding association rules.

Fee-Scales Compiled by Trade Associations - Relevant Legal Principles

11.

12.

13.

14,

Fundamental to the notion that competition generates consumer welfare is
the idea that in a market economy, businesses operating independently will
always seek to provide better goods and services and/or provide such
services at lower prices and better quality compared to their rivals in order
to win businesses from consumers. The more intense the rivalry, the
greater the incentive for businesses to seek to capture their businesses by
providing greater value to the consumer.

Correspondingly, the greater the degree of uncertainty amongst business as
to how its rivals may conduct themselves on the relevant market (e.g. what
prices they will charge), the stronger the competitive pressure would be on
those businesses to offer greater value to consumers (see. in particular,
paragraph 15 below).

Central to competition law is therefore the protection of this rivalry and
feature of uncertainty through prohibiting any means by which businesses
may directly or indirectly disclose their future market intent to each other.

As was observed by the Competition Tribunal in Competition
Commission v Nutanix [2019] HKCT 2 [Tab-3]:

“32. Any direct or indirect contact between economic operators of such
a nature as to disclose to a competitor the course of conduct which
they themselves have decided to adopt or contemplate adopting on
the market, where the object or effect of such contact is to create
conditions of competition which do not correspond to the normal
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15.

33.

conditions of the market in question, constitutes a concerted
practice...

In order to prove a concerted practice, it is not therefore necessary
to show that the competitor in question has formally undertaken to
adopt a particular course of conduct. It is sufficient that, by its
statement of intention, the competitor should have eliminated or,
at the very least, substantially reduced uncertainty as to the
conduct to expect of the other on the market...” [citations omitted]

The protection of this state of rivalry and uncertainty amongst bidders is
all the more important in the context of bidding and tendering. This is
because:

1)

(2)

3)

(4)

()

in any given tender, the procurer will likely have little / no idea as to
what the state of the market is, what is likely to be the best deal it
can get, and what sort of terms it should expect to purchase the
relevant goods or services;

while the procurer can try to better understand the market through
its own research and analysis, this will likely require substantial time
and costs, especially where the goods or services are highly technical
in nature;

the procurer may try to engage multiple suppliers and to try and
“play” each of their proposed terms against one another. However,
in addition to being costly in terms of time, it would similarly be
hard for the procurer to know if the number of suppliers it had
contacted was enough for it to secure the best deal. This is especially
the case where the projected contract sum is sizeable and suppliers
may be quoting at wildly different terms / prices;

the procurer may address this information asymmetry through
conducting a competitive bidding process. Specifically, the procurer
can invite a larger number of suppliers to submit their best offer at a
designated date while, at the same time, letting the suppliers know
that a large number of their rivals have also been invited to submit
their best offers;

as each supplier prepares its best offer for submission, they will
know its own cost for providing the goods / services and may also
have a reasonably good idea about the cost of its rivals. Its final
offer will therefore be influenced by a combination of its own cost,



16.

(6)

(7)

(8)

9)

its beliefs about its rivals’ cost, the number of rivals that have been
invited to participate, and the profits it can expect to obtain (all of
this information being otherwise unknown to the procurer);

through the process of competitive tendering, the procurer is thus
able to overcome the problem of its ignorance about the market - by
requiring the suppliers to solve the problem through their own
rivalry;

the rivalry, which is essential to achieving what the procurer wants,
IS contrary to the joint interest of the suppliers. If a supplier is able
to discover what other suppliers will do (e.g. what their terms of bid
are), this will reduce their rivalry and allow the suppliers to increase
their joint profits - especially if they can find a way to share the
benefits of the reduced rivalry;

the simultaneous consideration of offers by informed bidders, who
know that they must prevail against similarly informed rivals in
head-to-head competition in order to obtain the payoff (i.e. to win
the bid), is a powerful market force which the procurer can pray-in-
aid of even if it is uninformed about the relevant market
characteristics;

the intensity of the rivalry and the uncertainty among bidders is what
encumbers the profits for the bidders. Collusion by the bidders,
especially if it reduces this uncertainty, increases payoffs by
suppressing that rivalry.

(c.f. The Economics of Collusion - Cartel and Bidding Rings at pp. 164-
166 [Tab-4]).

It is, in the circumstances, why collusion between businesses are
universally condemned by competition law. To this end, section 6 of the
CO [Tab-1] expressly prohibits:

(1)

(2)

undertakings (i.e. businesses) from entering into any agreement or
concerted practices that has the object or effect of harming
competition in Hong Kong; and

specifically in the context of trade associations, members of those
associations from making or giving effect to a decision of the
association which has the object or effect of harming competition in
Hong Kong.



17. Fee-scales that are the result of members of a trade association discussing
/ agreeing on what a price they should charge for prospective works harm
consumers because they are based on the incentives and profit maximizing
aims of the associating members and not the interest of consumers. It is
therefore unlikely to represent what a competitive price should be and may
end up misleading consumers that it is.

18. Even if the fee-scales are stated to be “for general reference only” or that
the association members are “‘free to depart from the fee-scale” it may still
be capable of harming competition on the relevant market.

19. Inthe past, the argument that a set of fee-scales should not be regarded as
being anticompetitive because it is of a non-binding nature and/or is
intended to facilitate transparency for consumers has been rejected in the
context of:

(1) fee guidelines issued by the Royal Institute of British Architects that
were stated to be merely indicative and used only as a yardstick by
which a client, who may be ignorant of what a reasonable charge is,
can forecast the cost of the service;

(2) a “list of average fees received by advocates” issued by the Rennes
Bar for professional legal services that were rendered by its members
on the basis that it was intended to act as a guide for clients;*

(3) a “Guideline on Fees” published by the Singapore Medical
Association (“SMA”) which recommended a range of professional
fees for a range of medical services to be provided by medical
professionals in Singapore. This was despite the guidelines being
recommendatory only and that they were meant to protect patients’

3 Rovyal Institute of British Architects, Case GP/908 (14 March 2003), OFT Competition Case closure
summaries 1-31 March 2004 [Tab-5]. In particular, the Office of Fair Trade noted that: “Circulation of guidance
on fees issued by an association of undertakings or a professional body may encourage tacit collusion as it is
likely to provide a lead on prices which may hinder the ability or incentive of efficient firms to compete by reducing
price to reflect their lower costs. It may also protect those who are less efficient and reduce the incentive to
improve. The fact that the guidance was in the form of an indication rather than a binding decision did not prevent
it from being a decision of an association of undertakings.”

4 Re. Fees Imposed by the Rennes Bar [1997] E.C.C. 469 [Tab-6]. In particular at [16] therein, the French
Competition Council noted that “... by distributing the document in question the Rennes bar might have led its
members to fix their fees on the basis of the figures reproduced in the list, instead of by reference to the terms and
conditions of their own chambers” and then at [17] “although the [list of average fees] did not have the object of
distorting competition in the market in question, it could have been used... as a reference by all advocates...
Therefore the list, which was identifiable as a reference scale, constituted a concerted action which may have had
the effect of distorting competition...”




interest by reducing the information asymmetry between patients
and medical practitioners.®

20.  Finally, the publication of “guidance prices” [+§&{&] ; “base prices” [
HAE(E ] ; “reference prices” BE{E] ; “recommended prices” [H#EE

&1 ; and “future prices” [ TFERIE | are also expressly regarded as
being a “high risk activity” &S EE4TA 1 for trade associations in the
Chinese Mainland according to the guidance from the State Administration
for Market Regulation.®

21. Inview of all of the above, it was, and still is, the CC’s position that fee-
scales which are the result of an agreement between members of a trade
association will likely have the object of harming competition in Hong
Kong and be unlawful under the FCR.’

22.  The only exceptional situation in which fee-scales set by members of a
trade association may not be in contravention of the FCR is if it can be
demonstrated that it enhances overall economic efficiency pursuant to the
conditions in s.1 Sch. 1 CO [Tab-1]. While each case must be assessed
according to its own merits, the CC takes the view that fee-scales set by
trade associations are unlikely to satisfy the requisite statutory criteria for
the economic efficiency exclusion.®

Fee-Scales Compiled by Statutory Bodies - Relevant Legal Principles and CC’s
Recommendations

23. Unlike the position of trade associations, statutory bodies stand on an
entirely different footing both in terms of:

5> Application for Decision by the Singapore Medical Association in relation to its Guideline on Fees (Case
number: CCS 400/001/09) (“SMA GOF Decision”) [Tab-7]. See. in particular [58] “... CCS is of the view that
there is no reason for professional or trade associations to circulate recommended prices unless they intend to,
at least, provide a reference for members and influence their independent pricing decisions”; [65] “... even
recommendations that purport to be voluntary can have the object of restricting competition”; and then at [72]
“... medical practitioners may argue that setting a minimum price helps to ensure that quality will not be
compromised... Nevertheless, the jurisprudence is replete with judicial pronouncements rejecting such
arguments, as there is no guarantee that, even with minimum price, quality level of services will necessarily be
maintained.”

6 See. Article 10(2) of SRR ZMR A E LY ZEEEAR X FIT WM R ZMIEE [Tab-8].

7 Guideline for the First Conduct Rule paras. 2.34 and 6.14 [Tab-9]

8 See, in this respect, CCS’ decision as to why it did not consider the SMA’s guideline of fees met the relevant
criteria in Singapore’s equivalent of s.1 Sch. 1 CO: Part V of SMA GOF Decision [Tab-7].
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(1) jurisdiction; and
(2) theories of harm.

The FCR does not apply to statutory bodies in general

24.  First, 5.3 of the CO [Tab-1] expressly provides that the conduct rules (e.g.
the FCR) does not apply to a statutory body unless they are expressly
specified as such by the Chief Executive in Councill.

25.  As of today, only 6 statutory bodies have been expressly specified as such

under the Competition (Application of Provisions) Regulation (Cap.
619A) [Tab-10]. They are namely:

(1) Ocean Park Corporation;

(2) Matilda and War Memorial Hospital;

(3) Kadoorie Farm and Botanic Garden Corporation;

(4) The Helena May;

(5) Federation of Hong Kong Industries; and

(6) The general committee of the Federation of Hong Kong Industries.

26. There is therefore no prospect of a statutory body, such as the URA,
contravening the FCR should it decide to compile a fee-scale.®

The FCR does not apply where there is no collusion
27. Furthermore, fee-scales / reference prices that are compiled by a third-party

(such as the URA) will not contravene the FCR if they do not involve
collusion among competing businesses.

® While not strictly relevant for present purposes, it should be made clear that there may be situations where the
trade association is a statutory body but its members are not. In these situations, while the FCR may not apply to
the trade association, it will continue to have application over its members. These members must therefore not,
directly or indirectly, enter into any agreement / concerted practices / make or give effect to the decision of the
association that has the object or effect of harming competition.
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28.

29.

In fact, the URA, itself, has through the Cost Reference Centre established
by the Building Rehabilitation Platform, published a set of detailed
“Reference Unit Rate” for “typical works items” in building rehabilitation
works which are:

(1) tobe “used for reference in preparing the preliminary estimates for
building rehabilitation works ”;

(2) compiled using data “gathered periodically from the awarded
contracts and returned tenders of building rehabilitation
properties”’; and

(3) intended to be updated “once a year for the reference of the
public .10

As the URA’s “Reference Unit Rate” does not involve / require building
contractors to agree on a set of prospective fees, it will not contravene the
FCR regardless of URA’s status as a statutory body. 1!

CC’s recommendations

30.

Notwithstanding the above, the CC has the following recommendations if
a statutory body (such as the URA) wishes to compile a set of fee-scales /
reference prices of consultants for the consideration of residents / property
management companies:

(1) first, if the fee-scales are compiled by benchmarking against
previously awarded contracts, care must be taken to ensure that
previous price actually reflects what is, in the opinion of the statutory
body, reasonable and competitive and is not, itself, distorted
(whether upwards or downwards) because of anti-competitive
practices. It may, in this respect, be fallacious to simply assume that
the market price is reflective of the competitive price if the market
In question has been the subject of anticompetitive practices for a
prolonged period of time;

(2) inthe context of consultants that appear to be “undercharging” when
compared with the fee-scale rates, it may be important for the

10 https://brplatform.org.hk/en/cost-reference-centre/reference-unit-rate

11 Notwithstanding the existence of such fee-scales, contractors on the relevant market must still independently
determine their bidding prices in any given tender. Putting the point differently, any collusion amongst contractors
to use the Reference Unit Rate as a form of focal point when bidding in tenders remains unlawful under the FCR.
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(3)

(4)

procuring residents to be adequately informed that there may, in
certain circumstances, be legitimate business reasons why a
particular consultant may be bidding aggressively or even seemingly
at a loss. This may, for example, be where:

(@) the consultant is willing to forego some of its profit to gain
relevant staffing and project experiences especially if it is a
new entrant to the consultancy market and needs to accrue
such experience in order to meet certain prequalification
criteria; and/or

(b) the consultant has special technical know-how and expertise
that enables it to carry out the relevant works in a manner that
Is more efficient / cost effective compared to its competitors.
It is therefore able to lower its bidding prices without
sacrificing its profits.

stemming from (2) above, rather than simply disqualifying a
relevant consultancy bid for being priced at a very low level, it may
be prudent for the residents / property management companies to
first ascertain whether any legitimate reason is present lest they end
up disqualifying a genuine competitive tender; and

finally, while a set of fee-scales may be helpful in informing the
residents / property management companies which bids are
suspiciously cheap, it does not necessarily follow that those bids
which are within the fee-scale / reference price range must be free
from manipulation. The use of fee-scales must therefore not be the
only form of due diligence which needs to be carried out.

Conclusion on Fee-Scales

31. For the foregoing reasons, it is the CC’s position that:

1)

()

fee-scales that are compiled by members of a trade association
discussing / agreeing on prospective prices will likely contravene the
FCR;

fee-scales that are compiled by a statutory body (such as the URA)

in circumstances that do not involve collusion between businesses
will unlikely contravene the FCR; and
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(3) ifastatutory body wishes to compile such a fee-scale, it should heed
the issues raised at paragraph 30 above.

Part 2: CC’s recommendations that may be relevant to ToR(2)

32. The CC has previously provided its recommendations that may be relevant
to ToR(2) in:

(1) its written opening to the IC dated 9 March 2026 (in particular,
paragraphs 27-33); and

(2) its written report to the IC dated 14 May 2026 (in particular,
paragraphs 28-34);

the contents of which will not be repeated herein.

33. In terms of additional measures and developments since the filing of the
above submissions, the 1C may wish to note that:

(1) the CC will shortly be publishing:

(@) a set of revised model NCC and NCTC to strengthen their
efficacy in deterring anticompetitive behavior; and

(b) apro-forma statutory declaration for prospective procurers to
incorporate into their tenders - which will require bidders in
building maintenance works to confirm, on oath, that they had
not engaged in anticompetitive behavior prior to bidding.

which the CC recommends to be included as mandatory criteria in
future bids for relevant large-scale building maintenance works; and

(3) onthe question of criminalisation and legislative reform, the CC has
continued to work closely with the CEDB, the Government’s Task
Force on Investigation and Regulation, as well as other stakeholders
such as the Hong Kong Bar Association on different options.
Subject to any specific recommendations from the IC, the CC should
be ready to propose a set of reform to existing legislations with a
view to enhancing the deterrent effect of the law.
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Part 3: Concluding Remarks

34. The CC hopes that these submissions have adequately addressed the
concerns of the IC (especially with regards to fee-scales) and will welcome
any opportunity to further address / assist the IC.

Dated the 17" day of June 2026.

Competition Commission
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Chapter 619 Competition Ordinance 19/09/2019

3. Application to statutory bodies

(1) The following provisions do not apply to a statutory body—
(a) Part2 (The conduct rules);

(b) Part 4 (Enforcement powers of Commission);
(c) Part 6 (Enforcement before Tribunal); and
(d) Schedule 7 (Mergers).

(2) Despite subsection (1), the provisions referred to in that

subsection apply to—

(a) aspecified statutory body; and

(b) a statutory body, to the extent that it is engaged in a
specified activity.

(3) In this section—

(a) specified (}5H7) means specified in a regulation made for
the purpose of this section by the Chief Executive in
Council under section 5; and
(b) a reference to a statutory body includes an employee or
agent of the statutory body, acting in that capacity.
Chapter 619 Competition Ordinance 19/09/2019
6. Prohibition of anti-competitive agreements, concerted practices
and decisions

(1)  An undertaking must not—

(a) make or give effect to an agreement;

(b) engage in a concerted practice; or

(c) as a member of an association of undertakings, make or
give effect to a decision of the association,

if the object or effect of the agreement, concerted practice or

decision is to prevent, restrict or distort competition in Hong

Kong.

(2) Unless the context otherwise requires, a provision of this
Ordinance which is expressed to apply to, or in relation to, an
agreement is to be read as applying equally to, or in relation
to, a concerted practice and a decision by an association of
undertakings (but with any necessary modifications).

(3) The prohibition imposed by subsection (1) is referred to in this
Ordinance as the first conduct rule.

Chapter 619 Competition Ordinance 19/09/2019

https://www.elegislation.gov.hk/printhtml

Schedule 1
[ss. 9, 15,24, 30, 36 & 163]

General Exclusions from Conduct Rules
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Agreements enhancing overall economic efficiency
The first conduct rule does not apply to any agreement that—
(a) contributes to—
(i) improving production or distribution; or
(ii)) promoting technical or economic progress,

while allowing consumers a fair share of the resulting
benefit;

(b) does not impose on the undertakings concerned
restrictions that are not indispensable to the attainment of
the objectives stated in paragraph (a); and

(c) does not afford the undertakings concerned the
possibility of eliminating competition in respect of a
substantial part of the goods or services in question.

Compliance with legal requirements

(1) The first conduct rule does not apply to an agreement to the
extent that it is made for the purpose of complying with a legal
requirement.

(2) The second conduct rule does not apply to conduct to the
extent that it is engaged in for the purpose of complying with a
legal requirement.

(3) In this section—
legal requirement (/=773 E) means a requirement—
(a) imposed by or under any enactment in force in Hong
Kong; or
(b) imposed by any national law applying in Hong Kong.

Services of general economic interest etc.

Neither the first conduct rule nor the second conduct rule applies to
an undertaking entrusted by the Government with the operation of
services of general economic interest in so far as the conduct rule
would obstruct the performance, in law or in fact, of the particular
tasks assigned to it.

Mergers

(1) To the extent to which an agreement (either on its own or
when taken together with another agreement) results in, or if
carried out would result in, a merger, the first conduct rule
does not apply to the agreement.

(2) To the extent to which conduct (either on its own or when
taken together with other conduct) results in, or if engaged in
would result in, a merger, the second conduct rule does not
apply to the conduct.

Agreements of lesser significance
(1) The first conduct rule does not apply to—

(a) an agreement between undertakings in any calendar year
if the combined turnover of the undertakings for the
turnover period does not exceed $200,000,000;
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(b) a concerted practice engaged in by undertakings in any
calendar year if the combined turnover of the

undertakings for the turnover period does not exceed
$200,000,000; or

(c) a decision of an association of undertakings in any
calendar year if the turnover of the association for the
turnover period does not exceed $200,000,000.

Subsection (1) does not apply to an agreement, a concerted
practice, or a decision of an association of undertakings, that
involves serious anti-competitive conduct.

Subject to subsection (4), the turnover period of an
undertaking is—

(a) if the undertaking has a financial year, the financial year
of the undertaking that ends in the preceding calendar
year; or

(b) if the undertaking does not have a financial year, the
preceding calendar year.

The turnover period of an undertaking is the period specified
as such for the purpose of this subsection in the regulations
made under section 163(2) if—

(a) for an undertaking that has a financial year—

(i) the undertaking does not have a financial year that
ends in the preceding calendar year; or

(i1) the financial year of the undertaking that ends in the
preceding calendar year is less than 12 months; or

(b) for an undertaking that does not have a financial year—

(i) the undertaking is not engaged in economic activity
in the preceding calendar year; or

(i1) the period in which the undertaking is engaged in
economic activity in the preceding calendar year is
less than 12 months.

In this section—

preceding calendar year (¥f 1= J& ) means the calendar year

preceding the calendar year mentioned in subsection (1)(a), (b)
or (c);

turnover (Z358)—

(a) in relation to an undertaking that is not an association of
undertakings, means the total gross revenues of the
undertaking whether obtained in Hong Kong or outside
Hong Kong; and

(b) in relation to an association of undertakings, means the
total gross revenues of all the members of the association
whether obtained in Hong Kong or outside Hong Kong.

6. Conduct of lesser significance

(M

2
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The second conduct rule does not apply to conduct engaged in
by an undertaking the turnover of which does not exceed
$40,000,000 for the turnover period.

Subject to subsection (3), the turnover period of an
undertaking is—

(a) if the undertaking has a financial year, the financial year
of the undertaking that ends in the preceding calendar
year; or

3/4
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(b) if the undertaking does not have a financial year, the
preceding calendar year.

(3) The turnover period of an undertaking is the period specified
as such for the purpose of this subsection in the regulations
made under section 163(2) if—

(a) for an undertaking that has a financial year—

(i) the undertaking does not have a financial year that
ends in the preceding calendar year; or

(i) the financial year of the undertaking that ends in the
preceding calendar year is less than 12 months; or

(b) for an undertaking that does not have a financial year—

(i) the undertaking is not engaged in economic activity
in the preceding calendar year; or
(i1) the period in which the undertaking is engaged in
economic activity in the preceding calendar year is
less than 12 months.
(4) In this section—

preceding calendar year (¥/ I A J& &) means the calendar year
preceding the calendar year in which the conduct mentioned in
subsection (1) is engaged in;

turnover (= 25%8) means the total gross revenues of an undertaking
whether obtained in Hong Kong or outside Hong Kong.

https://www.elegislation.gov.hk/printhtml 4/4
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4. Members’ Communication and
Services

We value members’ experience with the Institute.
4.1 Networking

The HKIS Members’ Welfare Committee successfully
held two drinks gatherings for members on 31 May
and 1 December 2016, with 130 and 88 members
in attendance respectively. These events provided
invaluable networking opportunities for members
across all grades and Divisions.

4.2 HKIS Archive

An archive has been developed under the HKIS
website to allow easier access to the Institute’s
records, including its publications, reports and media
coverage.

4.3 Wikipedia

A Wikipedia page for the HKIS has been enhanced and
updated with new contents to serve as a platform for
the promotion of the Institute’s public stature.

4.4 Members’ Forums

The Housing Policy Panel organised a discussion
forum on “Elderly Housing Policy” on 17 June 2016.
The forum reviewed the existing housing policy
against the needs of the Elderly in Hong Kong.
Speakers from different sectors shared their views on
the role of the Government, NGOs and the private
sector in this area, as well as issues surrounding the
housing supply and demand situation in private and
public housing.

4.5 Extraordinary General Meeting and Forum

A discussion forum was held on 9 September 2016
to explain the rationale behind the resolutions on
the proposed amendments to the HKIS Rules of
Conduct, Constitution and Bye-Laws, the proposed
revisions to annual subscriptions and application
fees, and the ratification of Guidance Notes on
Standards, before an Extraordinary General Meeting
(EGM) was held to pass the resolutions.

At the EGM held on 19 September, six out of
seven resolutions were passed in respect of
the amendments to the Rules of Conduct and
Constitution relating to the Competition Ordinance,
admission to membership and the ratification of

Guidance Notes on Standards (namely the Rules
of Conduct, Valuation Standards, Guidance Notes
on Land Boundary Survey and Surveyors Acting As
Experts in Commercial Rent Determination — A Joint
Guidance Note with RICS Hong Kong) as well as the
approval of an increase in the annual subscriptions
and application fees for membership admission.
The proposal to implement an automatic annual
subscription adjustment mechanism was not
passed.

4.6 Forum for the Creation of an Additional
Post of Vice-President

To cope with the growing demands and expectations
arising from the development of the surveying
profession, the General Council considered and
agreed that it was necessary to add one additional
post of Vice-President to the existing number of
Office Bearers to assist in the affairs of the Institute.
A discussion forum was organised by the General
Council on 24 October 2016 to explain the rationale
behind its decision.

4.7 Competition Ordinance

A working group was formed to study the
implications of the Scales of Professional Charges (or
Fees Scales) and Rules 1.2.5 and 1.2.6 of the HKIS
Rules of Conduct under the Competition Ordinance
(Cap. 619). The HKIS was advised by the appointed
legal advisors that the Fees Scales and the two Rules
were in contravention of the Ordinance and should
be abolished.  Such abolition became effective at
the EGM on 19 September.

4.8 Cooperation with Other Professional
Institutes

Regular meetings and liaison were held with four
other professional institutes, the Hong Kong Institute
of Architects, Hong Kong Institute of Planners, Hong
Kong Institute of Landscape Architects and Hong
Kong Institution of Engineers to exchange views and
pursue subjects of common interest and concerns.

The Institute participated in various functions of the
Construction Industry Alliance in 2016 with an aim
to promote the healthy growth of the construction
industry in Hong Kong.

We also exchanged views on subjects including
membership reciprocity agreement and measures
to better nurture our young members with the Royal
Institution of Chartered Surveyors. We joined the

Hoday s uepIsald
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A. INTRODUCTION

1. In these proceedings, the Commission contends that the five
respondents, in their conduct in relation to a call for tenders for IT equipment
YWCA in July 2016, each contravened the first conduct rule (s 6(1) of the
Ordinance) which prohibits agreements or concerted practices between
undertakings the object or effect of which is to prevent, restrict or distort
competition in Hong Kong. The Commission seeks against each of them

declarations of contravention and orders for pecuniary penalty pursuant to

s 93.

2. Broadly described, the Commission’s case is as follows. In
July 2016, in response to YWCA’s invitation to tender for the supply and
installation of a Nutanix cloud-based server system, BT planned to submit a
bid. YWCA'’s procurement policy required a minimum of five bids for this
tender. Where fewer than five bids were received, special approval would be
required before the contract could be awarded. A prior tender had failed
because only one bid was received (from BT). For the second tender, to assist
BT’s bid, Hung (Nutanix) agreed with Chan (BT) that Hung would obtain
four “dummy bids” (in the sense of non-genuine bids) from friendly Nutanix
channel partners. Chan gave BT’s completed bid including the bid prices to
Hung. Hung prepared bids for SiS, Innovix, Tech-21 and another IT company
(1ICON) with substantially higher bid prices than BT’s, and separately agreed
with Shek (SiS), Siu (Innovix) and Steve Ng (Tech-21) and a friend from
1CON, for them to sign the bids which he arranged to be submitted. Pursuant
to these agreements, SiS, Innovix and Tech-21 (but not iCON) each submitted
a dummy bid to YWCA, in addition to the bid submitted by BT.
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3. The Commission contends that the arrangements between
Nutanix and BT, Nutanix and SiS, and Nutanix and Tech-21 respectively were
vertical, bilateral agreements or concerted practices, and that the arrangement
with Innovix was either a trilateral one between Nutanix, BT and Innovix or a

bilateral one between Nutanix and Innovix.

4. The Commission contends that the respondents’ conduct
constituted contravention of the first conduct rule, in that they made or gave
effect to agreements or engaged in concerted practices with the object of

preventing, restricting or distorting competition.

5. The Commission further contends that the respondents’ conduct
constituted “bid-rigging” and therefore “serious anti-competitive conduct” as
defined in the Ordinance and that therefore no warning notice was required to
be issued to them before the commencement of these proceedings in the

Tribunal.

6. In broad terms, the respondents have raised the following matters.
Nutanix and BT dispute that they agreed to procure, and Innovix and Tech-21
dispute that they agreed to submit, non-genuine bids. They contend that the
bids submitted were genuine bids with prospects (albeit low prospects) of
success. SiS contends that it was a junior employee (Shek) who privately
agreed to and did submit a bid in its name, and that his conduct was outside
his scope of work and authority and not attributable to SiS, which carried on

business as a distributor and had never taken part in end-users’ tenders.

7. The respondents contend that any such agreements or concerted
practices as existed did not have the object of preventing, restricting or

distorting competition.
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8. Further and in any event, the respondents contend that their
conduct did not constitute “bid-rigging” for various reasons including that
YWCA knew of their agreements. Accordingly, a warning notice was
required before proceedings could be instituted against them and, since none

was issued, the proceedings must be dismissed.

0. Separately, Tech-21 has argued that the first conduct rule is
excluded by virtue of s 5 of Schedule 1 to the Ordinance on the ground that it
has not been shown that the combined turnover of itself and Nutanix for the

relevant year exceeds $200 million.

10. This judgment is structured as follows. Section B introduces the
general legal framework and basic concepts in the Ordinance relevant to this
case. Section C deals with the standard of proof the Commission has to meet
in this application. Section D sets out the facts and events which are largely
uncontroversial or supported by incontrovertible evidence. Sections E, F, G
and H each deals with the agreements or concerted practices between Nutanix
and BT, Nutanix and SiS, Nutanix and Innvoix (and BT), and Nutanix and
Tech-21 respectively. Section I considers the question of attribution of Shek’s
conduct to SiS. Section J is concerned with whether the agreements or
concerted practices found had the object of preventing, restricting or distorting
competition. Section K deals with the exclusion under s 5 of Schedule 1.
Section L deals with the issues concerning warning notice, including whether
there was bid-rigging and whether the agreements were made known to

YWCA. A brief summary is set out in Section M.



B. LEGAL FRAMEWORK

11. In this section Ishall outline the statutory scheme so far as
relevant and explain in general some of the principal concepts that may be

relevant in this case.

(1) Statutory framework for prohibition and enforcement

12. The Ordinance lays down three prescriptive provisions called
“competition rules”. They include two “conduct rules”, namely, the first

conduct rule (s 6) and the second conduct rule (s 21), and a “merger rule”

(Schedule 7, s 3).

13. Section 6, which lays down the first conduct rule, provides:

“(1 An undertaking must not—
(a) make or give effect to an agreement;
(b) engage in a concerted practice; or

(c) as a member of an association of undertakings, make or
give effect to a decision of the association,

if the object or effect of the agreement, concerted practice or
decision is to prevent, restrict or distort competition in Hong Kong.

(2) Unless the context otherwise requires, a provision of this
Ordinance which is expressed to apply to, or in relation to, an
agreement is to be read as applying equally to, or in relation to, a
concerted practice and a decision by an association of undertakings
(but with any necessary modifications).

3) The prohibition imposed by subsection (1) is referred to in

29 9

this Ordinance as the “first conduct rule”.

14. In the present case the Commission alleges infringement of the

first conduct rule “by object”. In this respect, s 6 has to be read together with

s 7(1) and (2), which provide that:
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(1) if an agreement, concerted practice or decision has more than one
object, it falls within the first conduct rule if one of its objects is

to prevent, restrict or distort competition (s 7(1)); and

(2) the object of prevention, restriction or distortion of competition

may be found even if it can be ascertained only by inference

(s 7(2)).

15. Following such investigation as it considers appropriate, the
Commission may apply under s 92 to this Tribunal for a pecuniary penalty to
be imposed on any person it has reasonable cause to believe (a) has
contravened a competition rule, or (b) has been involved in a contravention of
a competition rule. In addition to pecuniary penalty, under s 94 the Tribunal

has power to make a wide range of orders specified in Schedule 3.

16. The Tribunal is set up under the Ordinance as a superior court of
record consisting only of the judges of the Court of First Instance: ss 134-135.
It has all the powers, rights and privileges of the Court of First Instance with
respect to witnesses, production of documents and enforcement of its orders:
s 143(1). It may receive any evidence whether or not admissible in a court of
law and is not bound by the rules of evidence except in proceedings in which

pecuniary or financial penalties are sought: ss 143(2) and 147.

17. Section 93(1) empowers the Tribunal, if it is satisfied on such
application, that a person has contravened or been involved in a contravention
of a competition rule, to order that person to pay to the Government a
pecuniary penalty.  Section 93(2)-(4) make further provision for the
determination of the amount of a pecuniary penalty. According to s 93(3), the

penalty may not exceed in total 10% of the turnover of the undertaking
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concerned for each year in which the contravention occurred, or, if it occurred

in more than three years, 10% of the turnover for the highest three years.

(2) Warning notice

18. Sections 92 and 93, however, have to be read subject to s 82.

Section 82(1) provides:

“ If the Commission has reasonable cause to believe that—

(a) acontravention of the first conduct rule has occurred; and

(b) the contravention does not involve serious anti-competitive
conduct,

the Commission must, before bringing proceedings in the Tribunal
against the undertaking whose conduct is alleged to constitute the
contravention, issue a notice (a “warning notice”) to the
undertaking.”

19. A warning notice has to state that the Commission requires the
undertaking to cease the contravening conduct within the period specified in
the notice, and not to repeat that conduct after that period: see s 82(2)(d)(1). It
1s only after the warning period has expired, where there is reasonable cause
to believe that the contravening conduct has continued or is repeated, that the
Commission may bring proceedings in the Tribunal, and then not in respect of

any period preceding the warning period: see s 82(4) and (9).

20. “Serious anti-competitive conduct” is defined in s 2(1) to mean:

“ any conduct that consists of any of the following or any combination
of the following—

(a) fixing, maintaining, increasing or controlling the price for the
supply of goods or services;

(b) allocating sales, territories, customers or markets for the
production or supply of goods or services;

(c) fixing, maintaining, controlling, preventing, limiting or
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eliminating the production or supply of goods or services;

(d) bid-rigging”.

21. Section 2(2) lays down a specific definition of “bid-rigging” for
the purposes of the definition of “serious anti-competitive conduct”, which is

set outin §491 below.

(3) Guidelines issued by the Commission

22, Certain guidelines have been issued by the Commission as
required by s 35(1) of the Ordinance, including the Guideline on the First
Conduct Rule. These guidelines are not subsidiary legislation (see s 35(8))
but the Legislative Council must be consulted before they are issued or
amended (see s 35(4)). They represent the Commission’s views and policies
and provide guidance to the public, but have no binding legal effect on this
Tribunal and the courts or indeed on anyone else. Thus s35(6) of the
Ordinance provides:
“ A person does not incur any civil or criminal liability only because

the person has contravened any guidelines issued under this section
or any amendments made to them.”

23. However, s 35(7) goes on to provide that:

“If, in any legal proceedings, the Tribunal or any other court is
satisfied that a guideline is relevant to determining a matter that is in
issue—

(a) the guideline is admissible in evidence in the proceedings; and

(b) proof that a person contravened or did not contravene the
guideline may be relied on by any party to the proceedings as
tending to establish or negate the matter.”
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(4) The first conduct rule

24, The first conduct rule is modelled on Art. 101(1) of the TFEU.!
Both provisions are directed at undertakings; both target agreements,
concerted practices and decisions of associations of undertakings; both refer to
the object and effect of these arrangements in the alternative, in each case with
regard to the prevention, restriction or distortion of competition. EU case law
is of obvious value in relation to the interpretation and application of the first

conduct rule.

(5) Agreement

25. The present case is not concerned with decisions of associations
of undertakings. Only agreements and concerted practices are relevant. An
“agreement” is not required to be in any particular form and is not limited to a
legally enforceable contract butis defined broadly in s 2(1) to include:

“ any agreement, arrangement, understanding, promise or undertaking,

whether express or implied, written or oral, and whether or not
enforceable or intended to be enforceable by legal proceedings.”

26. It is not in dispute that the central component in the concept of

agreement is a meeting of minds or a concurrence of wills between at least

! Art. 101(1) of the TFEU provides:
“ The following shall be prohibited as incompatible with the internal market: all agreements between
undertakings, decisions by associations of undertakings and concerted practices which may affect trade

between Member States and which have as their object or effect the prevention, restriction or distortion of
competition within the internal market, and in particular those which:

(a) directlyor indirectly fix purchase or selling prices or any other trading conditions;
(b)  limit or control production, markets, technical development, or investment;
(c)  share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with
the subject of such contracts.”
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two parties. In Case T-41/96 Bayer v Commission,* the General Court of the
EU, based on previous case law, stated (at §69) that the concept of agreement
centres around the existence of a concurrence of wills between at least two
parties, the form in which it is manifested being unimportant so long as it
constitutes the faithful expression of the parties’ intention.? It is sufficient that
the undertakings in question should have expressed their common intention to
conduct themselves on the market in a specific way (§67; on appeal to CJEU,
at §97). For the purpose of the first conduct rule, an agreement does not, in
my view, require the same certainty as would be necessary for the creation of

a contract enforceable at law.

27. The concurrence of wills does not have to consist in an explicit
offer and acceptance. An agreement can equally exist where an apparently
unilateral anti-competitive measure adopted by one party, constituting an
invitation to another party, whether express or implied, to fulfil that goal
jointly, receives the tacit acquiescence of that other party: Bayer v
Commission, at §§71-72, on appeal at §102. It is not essential to have direct
evidence of express communications; the existence of an agreement can be
deduced from the conduct of the parties (Bayer, on appeal, at §100), subject of
course to meeting the applicable standard of proof. The inclusion of
“understanding” in the statutory definition, in my view, reinforces that tacit
dealings suffice and also shows that there can be an agreement even if there is

nothing to prevent either party from going back on it.

(6) Concerted practice
2 [2000]ECR 1I-3383.
3 The passage was apparently approved by the Court of Justice on appeal: Joined Cases C-2/01 &

C-3/01P[2004] ECR 123, §97.
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28. “Concerted practice” is not defined in the Ordinance. It is a
concept borrowed from EU jurisprudence. A consistent line of decisions in
the EU case law, starting with Case 48/69 etc ICI v Commission [1972] ECR
619,* has held that a concerted practice is:
“a form of coordination between undertakings by which, without it
having been taken to the stage where an agreement properly

so-called has been concluded, practical cooperation between them is
knowingly substituted for the risks of competition.”

29. The criteria of coordination and cooperation do not require the
working out of an actual plan, and must be understood in the light of the
concept that each economic operator must determine independently the policy
which he intends to adopt on the market: Suiker Unie, §§172-173. Further (at
§174):
“ Although it is correct to say that this requirement of independence
does not deprive economic operators of the right to adapt themselves
intelligently to the existing and anticipated conduct of their
competitors, it does however strictly preclude any direct or indirect
contact between such operators, the object or effect whereof is either
to influence the conduct on the market of an actual or potential
competitor or to disclose to such a competitor the course of conduct

which they themselves have decided to adopt or contemplate
adopting on the market.”

30. Reciprocal contact between the undertakings in question is
implied in the concept of “concerted practice”, in the sense that there is an
element of acting in concert “where one competitor discloses its future
intentions or conduct on the market to another when the latter requests it or, at
the very least, accepts it ...”: see Joined Cases T-25/95 Cimenteries CBR v
Commission, EU:T:2000:77, §1849.

4 Case 40/73 etc, Suiker Unie v Commission, EU:C:1975:174, [1975] ECR 1663, §191; Joined Cases
C-89/85 A. Ahlstrém Osakeyhtio v Commission (Woodpulp I1I), EU:C:1993:120, [1993] ECR 1-1307, §63;
Case C-8/08 T-Mobile, §26. The quotation is taken from 7-Mobile at §26.
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31. The fact that only one participant reveals his future intentions or
other competitive information is not sufficient to exclude the possibility of an
agreement or concerted practice, since the recipient of the information in
question cannot normally fail to take that information into account when
formulating its policy on the market: Cases T-202/98 etc Tate & Lyle plc v
Commission [2001] ECR I1-2035.°

32. Any direct or indirect contact between economic operators of
such a nature as to disclose to a competitor the course of conduct which they
themselves have decided to adopt or contemplate adopting on the market,
where the object or effect of such contact is to create conditions of
competition which do not correspond to the normal conditions of the market
in question, constitutes a concerted practice: Case C-49/92P Commission v
Anic Partecipazioni SpA, EU:C:1999:356, §117;, C-199/92P Hiils AG v

Commission, §160.

33. In order to prove a concerted practice, it is not therefore
necessary to show that the competitor in question has formally undertaken to
adopt a particular course of conduct. It is sufficient that, by its statement of
intention, the competitor should have eliminated or, at the very least,
substantially reduced uncertainty as to the conduct to expect of the other on

the market: Cimenteries at §1852.

34. There was some debate in this case concerning the distinction
between agreements and concerted practices, and their relationship inter se.
Ultimately it seems to me that the difference between the parties is simply a

difference in focus and emphasis. That the two concepts are not synonymous

3 Upheld on appeal to the CJEU in Case C-359/01P British Sugar plc v Commission,
ECLL:EU:C:2004:255,29 April 2004.
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1s not in doubt. The fact that the legislature has employed two terms instead

of one supports this. But the CJEU has stated that:

(7)

35.

(1)

)

)

4

the relevant treaty provision is intended to apply to all collusion
between undertakings, whatever the form it takes. “The only
essential thing is the distinction between independent conduct,
which is allowed, and collusion, which is not, regardless of any

distinction between types of collusion”: Anic, §108;

the two concepts of agreement and concerted practice have

partially different elements but are not mutually incompatible:
Anic, §132;

the definitions of “agreement” and “concerted practice” are

“intended, from a subjective point of view, to catch forms of
collusion having the same nature which are distinguishable from
each other only by their intensity and the forms in which they
manifest themselves™:

see Case C-8/08 T-Mobile v Raad van bestuur van de
Nederlandse Mededingingsautoriteit ECLI:EU:C:2009:343, at
§23; Anic, §131; and

the distinction is made solely with the intention of catching such
various forms of collusion: Case C-194/14P AC-Treuhand v

Commission, ECLI:EU:C:2015:717, at §29.

Infringement by object

It is common ground that an anti-competitive object and an

anti-competitive effect are alternative conditions in determining whether

certain conduct is prohibited by the first conduct rule (see Case C-56/65
Société Technique Miniere v Maschinenbau Ulm, EU:C:1966:38, 249). In the

present case the Commission only alleges infringement “by object” without
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advancing a case of infringement “by effect”. Where it is established that an
agreement has the object of preventing, distorting or restricting competition, it
can be concluded there is an infringement of the first conduct rule without

having to consider the actual effects of the agreement on competition.

36. In the leading EU case of Case C-67/13P Groupement des cartes
bancaires v Commission EU:C:2014:2204, the CJEU held that the General

Court was wrong to find that the concept of restriction must not be interpreted

“restrictively”, and that:

“ The concept of restriction of competition “by object” can be applied
only to certain types of coordination between undertakings which
reveal a sufficient degree of harm to competition that it may be
found that there is no need to examine their effects.”

37. Consistently with the case law that will be further discussed in
section J below, the Commission’s Guideline on the First Conduct Rule (at
§§3.2 — 3.6) explains that:

(1)  An arrangement which has the object of restricting competition is
one that, by its nature, is harmful to competition. In relation to
restrictions having the object of harming competition, there is no

need to establish that they have anti-competitive effects.

(2) In order to determine whether an agreement has the object of
harming competition, regard must be had to the content of the
agreement, the way it is implemented and its context (including

both the economic and legal context).

(3)  Although determination of the object of an agreement essentially
involves an objective assessment of its aims, there is nothing to
prevent the parties’ subjective intention from being taken into

account.
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38. Whether a concerted practice has an anti-competitive object is

judged by the same criteria as those applicable in the case of an agreement:
T-Mobile §24.

39. It is the contention of the Commission that the conduct in this
case amounts to a prevention, restriction or distortion of competition by object
and to bid-rigging because it was intended to interfere with the proper

competitive process of a tender. I shall return to these topics in sections J and

L below.

(S) Vertical and horizontal agreements

40. It is not in dispute that the first conduct rule applies not only to
agreements between undertakings at the same level of the supply chain
(horizontal agreements) but also agreements between undertakings at different

levels (vertical agreements).

41. At a general level it is however correct to say that in many
jurisdictions vertical agreements are viewed with less suspicion than
horizontal agreements between competitors. Thus it i1s stated in the
Commission’s Guideline on the First Conduct Rule that (omitting footnotes):
“5.5 Vertical arrangements are, as a general matter, unlikely to be
considered Serious Anti-competitive Conduct although the definition

of Serious Anti-competitive Conduct does not preclude the
possibility (there is no reference in the definition to “competitors’).

5.6 The Commission considers, however, that vertical
arrangements may amount to Serious Anti-competitive Conduct in
certain cases. For example, in certain circumstances, resale price
maintenance may be Serious Anti-competitive Conduct.”

42. That said, whether a vertical agreement contravenes the first

conduct rule in a particular case depends on the nature, content and context of
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the agreement. As the CJEU stated in AC-Treuhand at §35, the relevant
prohibition refers generally to all agreements and concerted practices which,
in either horizontal or vertical relationships, distort competition, irrespective
of the market on which the parties operate. In the Commission’s Guideline on

the First Conduct Rule it 1s stated:

“6.6  While vertical agreements as compared with horizontal
agreements are generally less harmful to competition, some vertical
agreements may, nonetheless, cause harm to competition.

6.7 This may be the case where vertical agreements include
restrictions which foreclose existing competition or limit the scope
for market entry or expansion. In certain cases, vertical restrictions
of competition may also serve to facilitate horizontal coordination
between competing suppliers and/or downstream distributors.”

43. In Argos Ltd and Littlewoods Ltd v Olffice of Fair Trading [2006]
EWCA Civ 1318, the English Court of Appeal also recognised the potential of
vertical agreements to give rise to infringement of competition law. In terms

of the general approach, the court stated:

“28. The Chapter I prohibition catches agreements and concerted
practices whether between undertakings at different levels or
between those at the same level of commercial operation. An
agreement between a supplier and a commercial customer, which
may be called a vertical agreement, may breach the prohibition as
much as an agreement between competing suppliers of the same
product or the same type of product, which can be referred to as a
horizontal agreement.

29. Each of these types of agreement may be a serious breach of
the prohibition, but horizontal agreements have generally been
regarded as more serious. It is unavoidable for a supplier and a
customer to have dealings and agreements, though they ought not to
be anti-competitive. It is not normal for competing undertakings to
have dealings with each other, so that any dealings which they do
have are regarded with greater suspicion. However, it may be in the
interests of a supplier and several of its customers to restrict
competition in relation to the supplier’s products, so that a serious
breach of the Chapter I prohibition may be created by dealings
between a supplier and two or more of its customers.
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31. It is not in dispute that there could be a trilateral or
multilateral agreement or concerted practice between two or more
customers and their common supplier, nor that this might come
about by virtue of indirect contact between the customers via that
supplier. Equally it is clear that there could be a series of bilateral
vertical agreements between one supplier and several of its
customers, none of the customers being aware of the fact or nature of
the agreements between the supplier and other customers, such that
there would be no horizontal element to the customers’ agreements.
If, on the other hand, each customer did know of the other
agreements, it could be equivalent to a multilateral agreement
between the supplier and each of the customers.”

44, In cases of that kind it is relevant to examine the structure of and
parties to the agreement. In Argos Ltd and Littlewoods Ltd, the Court of
Appeal considered the following scenario to fall within the case law of the

CJEU on concerted practice (see §141):

“ The proposition which, in our view, falls squarely within the Bayer
judgment in the ECJ and which is sufficient to dispose of the point in
the present appeal can be stated in more restricted terms: if
(1) retailer A discloses to supplier B its future pricing intentions in
circumstances where A may be taken to intend that B will make use
of that information to influence market conditions by passing that
information to other retailers (of whom C is or may be one), (ii) B
does, in fact, pass that information to C in circumstances where C
may be taken to know the circumstances in which the information
was disclosed by A to B and (iii) C does, in fact, use the information
in determining its own future pricing intentions, then A, B and C are
all to be regarded as parties to a concerted practice having as its
object the restriction or distortion of competition. The case is all the
stronger where there is reciprocity: in the sense that C discloses to
supplier B its future pricing intentions in circumstances where C
may be taken to intend that B will make use of that information to
influence market conditions by passing that information to (amongst
others) A, and B does so.”

) Knowledge and foresight

45. The Commission submitted that, in order to find that an
undertaking participated in an anti-competitive agreement or concerted

practice, it is necessary to prove that the undertaking concerned intended to
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contribute by its own conduct to the common objectives pursued by all the
participants and that it was aware of the actual conduct planned or put into
effect by other undertakings in pursuit of the same objectives or that it could
reasonably have foreseen it and that it was prepared to take the risk:
AC-Treuhand, §30; see also Anic, §87, and C-204/00P etc Aalborg Portland
and Others v Commission, EU:C:2004:6, §83.

46. In Case T-82/13 Panasonic Corp v Commission, the cartel lasted
for a number of years and had a number of facets, and the different actors took
part in different forms of collaboration with each other. The question arose
whether Panasonic by virtue of its participation in certain forms of
coordination could be held liable for the single and complex infringement as a
whole. The General Court held that the mere fact that each undertaking takes
part in the infringement in ways particular to it does not preclude
responsibility for the entire infringement, including conduct put into effect by
other undertakings sharing the same anti-competitive object or effect (see §80).
Panasonic could be held liable if it was aware of the other undertakings’

anti-competitive activities or it could reasonably have foreseen them (§82).

47. In Case C-542/14 VM Remonts v Konkurences padome,
ECLI:EU:C:2016:578, three firms responded to a Latvian municipal council’s
call for tenders for food supply. One firm, Partikas, had independently
prepared a draft tender but had instructed another company providing legal
services to prepare a formal tender and submit it on its behalf. That company
had, in turn, engaged a sub-contractor, MMD lietas, to perform this task.
Without the knowledge of Partikas, MMD lietas had also undertaken to
prepare the tenders of other two firms, VM Remonts and Ausma. An

employee of MMD lietas used the price information received from Partikas as
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a basis in preparing the bids of VM Remonts and Ausma, so that Ausma’s bid
was approximately 5% lower than the Partikas’s and VM Remonts’ bid was in
turn approximately 5% lower than Ausma’s. On a reference by the Latvian
Supreme Court, the CJEU held (at §33) that an undertaking may, in principle,
be held liable for a concerted practice on account of the acts of an independent
service provider if (i) the service provider was in fact acting under the
direction or control of the undertaking concerned, (ii) that undertaking was
aware of the anti-competitive objectives pursued by its competitors and the
service provider and intended to contribute to them by its own conduct, or
(111) that undertaking could reasonably have foreseen the anti-competitive acts
of its competitors and the service provider and was prepared to accept the risk

which they entailed.

48. Precisely what an undertaking needs to be aware of or to expect
will depend on the facts and evidence of the particular case. In the case of
disclosure of commercially sensitive information, the English Court of Appeal
considered in Argos Ltd and Littlewoods Ltd that there may be a concerted
practice where A discloses to B its pricing intentions in circumstances where
A foresees B would make use of the information to influence market
conditions by passing it on to C, and B passes the information to C in

circumstances where C appreciates that the information is being passed to him

with A’s concurrence (see §§91 & 141).

49. There has been some debate between the parties in this case as to
the relevance of reasonable foreseeability of the conduct of other parties. The
respondents submitted that the approach taken in AC-Treuhand and Panasonic
is not applicable in the present kind of case and that VM Remonts should not
be followed. On the view that I have taken of the evidence, it is unnecessary

to deal with this debate.
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C. STANDARD OF PROOF

50. The Commission accepts, in my view correctly, having regard to
the well-known Engel criteria® and the pecuniary penalties that the Tribunal is
invited to impose, that these proceedings involve the determination of a
criminal charge within the meaning of Arts. 10 and 11 of the Bill of Rights.’
The parties are in dispute, however, as to whether the standard of proof to be
applied in these proceedings is the criminal standard of proof beyond

reasonable doubt or the civil standard of proof on the balance of probabilities.

(1) The parties’ contentions

51. The Commission acknowledges that because the proceedings
involve the determination of a criminal charge, proof beyond reasonable doubt
is the starting point. It contends, however, that the civil standard of proof
nevertheless applies. Its submissions may be summarised as follows. A
criminal classification for the purpose of Art. 11 of the Bill of Rights does not
make the case a criminal one for all purposes under all laws. The precise
implications of the classification must be determined on a case by case basis:
see Han v Customs and Excise Commissioners [2001] 1 WLR 2253, §§84 and
88. The applicable legislative rules indicate that these proceedings are
characterised internally as non-criminal and that the rules of civil procedure
should apply. Such internal classification and the application of civil

procedure indicate that the legislature intended that the civil standard of proof

6 See Engel v The Netherlands (No 1) (1976) 1 EHRR 647 for the criteria, namely, (1) the
classification of the offence under domestic law; (2) the nature of the offence; and (3) the nature and severity
of'the potential sanction.

7 Section 8 of the Hong Kong Bill of Rights Ordinance (Cap 383).
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should apply. Applying the criminal standard might serve to frustrate the
effective application of competition laws. The civil standard is applicable in
other common law jurisdictions including Australia, Canada, New Zealand,
Singapore and the UK, all of which (except Singapore) are state parties to the
ICCPR. Application of the criminal standard of proof is not a “guaranteed”
right under the Bill of Rights or ICCPR. Alternatively, if it is, then the
application of the civil standard of proof in this particular case satisfies the

proportionality test.

52. In contrast, the respondents contend that the criminal standard of
proof should apply. Their submissions may broadly be summarised as follows.
The Court of Final Appeal has decided in Koon Wing Yee that the criminal
standard of proof is to be applied in proceedings involving the determination
of a criminal charge under Hong Kong law, and that decision is binding on the
Tribunal. There are legislative materials showing that the Administration’s
intention was that the criminal standard should apply in proceedings where
substantial pecuniary penalties were sought. In particular, SiS submitted that
while it is in principle possible for the legislature to modify the standard of
proof, any such modification must be prescribed by law and proportionate.
Whether or not the legislature has in fact done so in a given case is a question
of statutory construction governed by the principle of legality. The legislature

has not modified the standard of proofin the Ordinance.

(2) The requirement of Art 11

53. I begin with the question whether Art. 11 of the Bill of Rights

requires the application of the criminal standard of proof. Art. 11(1), which is
identical to Art. 14(2) of the ICCPR, provides:
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“ Everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.”

54. While Art. 11 does not expressly stipulate any mandatory
standard of proof, authoritative guidance has been laid down in Koon Wing
Yee v Insider Dealing Tribunal (2008) 11 HKCFAR 170 as to what it requires.
In that case, the Court of Final Appeal considered the question whether, in an
inquiry conducted under the Securities (Insider Dealing) Ordinance (Cap 395),
the Insider Dealing Tribunal was obliged to apply the criminal standard of
proof. In his judgment, in which the other members of the court concurred,
Sir Anthony Mason NPJ recognised that it was not clear that Art. 6(2) of the
European Convention on Human Rights mandated the criminal standard of
proof.® His Lordship however noted that the position is clearer under Art. 14
of the ICCPR because General Comment No. 13 on Art. 14 of the ICCPR,
which was later replaced by General Comment No. 32, stated: “No guilt can

be presumed until the charge has been proved beyond reasonable doubt”.

55. In Koon Wing Yee, the relevant General Comment was No. 13
because the acts of infringements were committed and the tribunal inquiry
took place both before 2007, when General Comment No. 32 was published.
Nevertheless the court had regard to this later version which it considered to
be a reinforcement of the criminal standard. General Comment No. 32 (para
30) stated:

“ According to article 14, paragraph2 everyone charged with a

criminal offence shall have the right to be presumed innocent until
proven guilty according to law. The presumption of innocence,

8 In Revenue and Customs Commissioners v Khawaja [2009] 1 WLR 398, decided after Koon Wing
Yee, Mann J specifically held that the civil standard of proof applied in the UK in tax penalty cases despite the
fact that Art. 6(2) was applicable; see also R (on the application of V) v Independent Appeal Panel for Tom
Hood School [2010] EWCA Civ 142 at §33. In Jussila v Finland (2007) 45 EHRR 39 at §43, the European
Court of Human Rights recognised that the criminal-head guarantees will not necessarily apply “with their
full stringency” to all proceedings classified as criminal by reference to the Engel criteria but which do not
fall with the “hard core of criminal law”.
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which is fundamental to the protection of human rights, imposes on
the prosecution the burden of proving the charge, guarantees that no
guilt can be presumed until the charge has been proved beyond
reasonable doubt, ensures that the accused has the benefit of doubt,
and requires that persons accused of a criminal act must be treated in
accordance with this principle ...”

56. Sir Anthony Mason NPJ continued to state in Koon Wing Yee

(footnote omitted):

“101. The General Comments are a valuable jurisprudential
resource which is availed of by the Committee in its adjudicative
role. While the General Comments are not binding on this Court,
they provide influential guidance as to how the ICCPR is applied and
will be applied by the Committee when sitting as a judicial body in
making determinations.

102. In Attorney-General of Hong Kong v Lee Kwong-kut, the
Privy Council regarded General Comment No.13 as indicating that
the standard of proof beyond reasonable doubt was the general
standard applicable for the purposes of art.14 of the ICCPR and
art.11(1) of the BOR. The judgment of the Privy Council delivered
by Lord Woolf makes it plain that art.14 of the ICCPR and art.11(1)
of the BOR permit a degree of flexibility which allows a balance to
be drawn between the interest of the person charged and the state so
that sensible and reasonable deviations in certain situations are not
proscribed. Lord Woolf is not to be understood, however, as
suggesting that the substitution of the civil standard of proof for the
criminal standard of proof in a proceeding classified as criminal
would be a sensible or reasonable deviation.

103. In my view, this Court should regard General Comment
No.13, in so far as it prescribed the standard of proof beyond
reasonable doubt, as the appropriate standard to be applied for the
purposes of art.11 of the BOR before it was replaced by General
Comment No.32 (which then reinforced the application of that
standard). In this respect, my view is strongly fortified by the fact
that in our criminal jurisprudence proof beyond reasonable doubt is
the standard to be applied once proceedings have been classified as
involving the determination of a criminal charge.”

57. In the case before it, the Court of Final Appeal held that the
criminal standard was applicable in the light of the criminal character of the

proceedings which flowed from the presence of the power to impose the
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penalty. Because it was impossible to say whether that standard had been
applied by the tribunal, its findings were impaired. In the result, however, the
Court held that the power to impose a penalty was invalid as being contrary to
Arts. 10 and 11 of the Bill of Rights and, the reason for characterising the
proceedings as criminal having been eliminated, the tribunal’s findings were

reinstated and upheld.

58. In Attorney-General of Hong Kong v Lee Kwong-kut [1993]
AC 951, the Privy Council had to consider whether certain statutory
provisions creating offences® were inconsistent with Art. 11 of the Hong Kong
Bill of Rights in placing a burden of proof on the defendant. The parts of the
judgment of Lord Woolf referred to by Sir Anthony Mason NPJ in Koon Wing
Yee are as follows. Atp 968B-C, Lord Woolf, giving the advice of the Board,

after quoting from General Comment No. 13, stated:

“ However, it should not be assumed from this statement that the
comparable article in the International Covenant to article 11(1) does
not permit the degree of flexibility which is normally assumed to be
implicit in any provision of general application which is of the same
nature as article 11(1) of the Hong Kong Bill. Placing to one side
for the moment the decisions in Canada all of the many decisions in
different jurisdictions, to which their Lordships were referred,
recognise that provisions similar to article 11(1) are always subject
to implied limitations so that a contravention of the provisions does
not automatically follow as a consequence of a burden on some
issues being placed on a defendant at a criminal trial.”

Further, at p 969D-E, Lord Woolf stated:

“ This implicit flexibility allows a balance to be drawn between the
interest of the person charged and the state. There are situations
where it is clearly sensible and reasonable that deviations should be
allowed from the strict applications of the principle that the
prosecution must prove the defendant’s guilt beyond reasonable
doubt.”

o Section30 of the Summary Offences Ordinance (Cap228) and s25 of the Drug Trafficking
(Recovery of Proceeds) Ordinance (Cap 405).
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59. There was argument before this Tribunal on the scope of the
“flexibility” referred to by Lord Woolf and in particular whether such
flexibility extended to the standard of proof applicable to a case as a whole.
Upon fuller consideration of matter, I do not think the debate is open in this
Tribunal. It seems to me that the tentative view I expressed obiter in
Television Broadcasts Ltd v Communications Authority [2016] 2 HKLRD 41
(at §§290-295) that Koon Wing Yee could be distinguished, was wrong. The
ratio decidendi of Koon Wing Yee, consisting in the essential logical steps in
the reasons for the conclusion (Saif Ali v Sydney Mitchell & Co [1978] 3 All
ER 1033, 1040h-j per Lord Diplock), seems to me to encompass the
proposition that the appropriate standard of proof to be applied to proceedings
classified as criminal for the purposes of Art. 11 is proof beyond reasonable
doubt. It precludes this Tribunal from adopting the civil standard where
pecuniary penalties are sought and the proceedings are to be classified as

involving a determination of a criminal charge.

60. Every case is of course decided in the context of its facts, but it is
in my view not open to this Tribunal to distinguish Koon Wing Yee on the
basis that it involved insider dealing as opposed to an infraction of
competition law. It is true that in earlier passages in his judgment '
Sir Anthony Mason NPJ had referred to insider dealing as an “insidious
mischief”, “very serious misconduct” and “a species of dishonest misconduct”,
but these were stated as considerations favouring the classification of the
proceedings as criminal (see §50), rather than as factors distinguishing insider
dealing, for the purpose of standard of proof, from other conduct classified as

criminal for Art. 11 purposes. In any event, there are also forms of

competition law infringement, such as cartels and bid-rigging, that are viewed

10 Koon Wing Yee at §§45 and 46.
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as serious misconduct and punishable as actual criminal offences in other

jurisdictions including Australia, Canada, the UK and the United States.

61. Subsequent cases have reinforced the approach that Koon Wing
Yee mandates. In Ng Po On v HKSAR (2008) 11 HKCFAR 91 at §22,
Ribeiro PJ stated ‘“there is a clear basis for suggesting that [the criminal]

standard of proofis implicit within Article 11(1) of the Bill of Rights”.

62. In Wong Tak Wai v Commissioner of Correctional Services
[2010] 4 HKLRD 409, the Court of Appeal held that prison disciplinary
proceedings with the potential result of loss of remission for a serving prisoner
involved the determination of a criminal charge for the purpose of Art. 11 of
the Bill of Rights. Applying Koon Wing Yee, the Court of Appeal held that
proof beyond reasonable doubt was required by Art. 11; see §100 of Kwan
JA’s judgment with which Stock VP and A Cheung J (as they then were)

agreed.
(3) Is there derogation from the criminal standard of proof by statute?
63. It is common ground that even if Art. 11 mandates the criminal

standard of proof, this requirement is not absolute and can be deviated from
by proportionate legislation. The difficulty with the Commission’s
submission that a civil standard of proof applies to all elements of liability,
however, is that the Ordinance is silent on this matter, in contrast with other
statutes (such as ss 218(7), 252(7) and 387 of the Securities and Futures
Ordinance (Cap 571)) that expressly prescribe for the civil standard. It is well
established that the legislature will not be taken to have intended any
derogation from fundamental rights absent express and unambiguous language

or necessary implication: 4v Commissioner of Independent Commission
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Against Corruption (2012) 15 HKCFAR 362, at §§28-29, 67-71; R v
Secretary of State for the Home Department, ex parte Simms & Anor [2000] 2
AC 115, 131E. A necessary implication is one which necessarily follows
from the express provisions of the statute construed in the context; it is a
matter of express language and logic, not interpretation: R (on the application
of Morgan Grenfell & Co Ltd) v Special Commissioner [2003] 1 AC 563 at
§45.

64. The fact that s 144 of the Ordinance provides for civil procedure
to be adopted by the Tribunal “in so far as it thinks fit” is not an indication of
legislative intent that the civil standard of proof should apply, because it is
perfectly possible for the applicable standard of proof to be the criminal one
notwithstanding the proceedings take a civil mode with civil rules of
procedure, as in the case of contempt of court: see Secretary for Justice v
Cheung Kai Yin [2016] 4 HKLRD 367, §§25, 27 and 36; In re B (Children)
(Care Proceedings: Standard of Proof) (CAFCASS intervening) [2009] 1
AC 11. It is unnecessary to examine the Competition Tribunal Rules or the
Tribunal’s Practice Directions for the requisite legislative intent cannot be

derived from them.

65. So far as legislative materials are concerned, the respondents
relied on the proceedings of the 17"meeting of the Bills Committee on

Competition Bill held on 21 June 2011 where it was stated:

“The Administration pointed out that contravention of the
competition rules under the Bill would be subject to civil actions. If
a substantial pecuniary penalty was to be imposed on a breach of the
competition law, the criminal standard of proof would apply and
criminal safeguards would be attracted to the legal proceedings.”!!

1 LC Paper No. CB(1)3059/10-11, Appendix, p 8.
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The context was, however, a discussion of the territorial application of the
first conduct rule so that the sentence relied upon appears to have been a side

comment made during the discussion of a different topic.

66. Reliance was also placed by the respondents on a speech by the
Under-Secretary for Commerce and Economic Development at a competition
law forum in December 2009, which referred to the decision of the Court of
Final Appeal in Koon Wing Yee and expressed the view that the criminal
standard of proof had to be applied to meet the requirements of the Bill of
Rights.

67. I do not regard these materials as of much significance. Their
admissibility is in doubt. While legislative materials may be admitted to show
the context in which a law was enacted, there is no need to rely on these
materials to show that the administration and the legislature were aware of the
decision in Koon Wing Yee. Nor do these materials go to the mischief at
which the law was aimed. Beyond these established limits I am unable to see
how these materials shed any light on the will of the legislature: PCCW-HKT
Telephone Ltd v Telecommunications Authority (2005) 8 HKCFAR 337, §20.

(4) Nature of competition proceedings and overseas jurisprudence

68. The Commission submitted that having regard to the potentially
complex and technical nature of competition proceedings it would not be
appropriate to apply the criminal standard. Reliance was placed on what the
(UK) Competition Appeal Tribunal said in Napp Pharmaceutical Holding Ltd
v Director General of Fair Trading [2002] CAT 1 at §106:

“ We add that in many cases under the Act the factual issues before

this Tribunal will often relate to such matters as determining the
relevant market, whether dominance exists, and assessing whether
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conduct characterised as an ‘abuse’ is economically justified. Issues
of that kind involve a more or less complex assessment of mainly
economic data and perhaps conflicting expert evidence. It seems to
us more likely that Parliament would have intended us to apply the
civil standard of proof to issues of this kind, rather than the

time-honoured criminal standard of ‘proof beyond reasonable
doubt’.”

69. The Commission submitted that requiring the criminal standard
of proof to be applied “might serve to frustrate the effective application of the
competition laws”. A similar concern has been raised in relation to the proof
of contravention of the equivalent of our second conduct rule in Whish &
Bailey, Competition Law (9" ed), p 215, as follows: “If every case were to
require the demonstration of anti-competitive foreclosure effects beyond
reasonable doubt, the enforcement of Article 102 might become all but
impossible, which would bring one back to the problem of false negatives and

false positives.”

70. The Commission further submitted that the civil standard of
proof is also uniformly applied (either as a result of express statutory
provisions or judicial decisions) in other common law jurisdictions in relation

to the imposition of pecuniary penalties for contravention of competition law:

(1)  In Australia, Part IV of the Competition and Consumer Act 2010
lays down a number of prohibitions, including against anti-
competitive contracts, arrangements and understandings. 2

Section 76(1)(a)(i) empowers the court to impose a pecuniary

penalty if a person has contravened a provision of Part IV (other

than criminal cartel offences). The standard of proof for breach

of the competition provisions (other than in relation to criminal

12 For a summary, see Miller 5 Australian Competition and Consumer Law Annotated (39" ed, 2017),
pp 353-354,358-361,371-380,603-607 and 611-612.
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proceedings for cartel offences'?) is the civil standard of balance
of probabilities: see s 140 Evidence Act 1995; Heating Centre
Pty Ltd v Trade Practices Commission 65 ALR 429 at 435.

In Canada, issues before the Competition Tribunal are determined
according to the civil standard of proof.!* The Competition Act
contains provisions dealing with abuse of dominant position
(ss 78 and 79). The application of these provisions lies with the
Tribunal, which has power inter alia to impose significant

financial penalties. '°

In New Zealand, Part 2 of the Commerce Act 1986 deals with
“restrictive trade practices”, including “contracts, arrangements,
or understandings substantially lessening competition” (s 27) and
“cartel provisions” (s 30A). The court may impose pecuniary
penalties in relation to restrictive trade practices (s 80). The

applicable standard of proofis the civil standard (s 79A).

In Singapore, the Competition Act (Cap 50B) prohibits
agreements or concerted practices which have as their object or
effect the prevention, restriction or distortion of competition
(section 34 prohibition) and also prohibits the abuse of a
dominant position (section 47 prohibition).  Section 69(2)(d)
empowers the Singapore Competition Commission to impose a
financial penalty for the infringement of a section 34 or 47
prohibition. The standard of proof is the civil standard of balance
of probabilities: see Konsortium Express and Tours Pte Ltd &
Others v Competition Commission of Singapore [2011]
SGCAB 1, §85. This standard has been consistently applied to
bid-rigging cases: Pang’s Motor Trading v Competition

14

15

See ss 45AF and 45AJ.
See Musgrove, Fundamentals of Canadian Competition Law (3"4ed),p 17.

See Musgrove, Fundamentals of Canadian Competition Law (3"ed),p 255.



-35 -

Commission of Singapore [2014] SGCAB 1 §40, though the issue

was not argued in either case.

(5) In the UK, while it is accepted that a finding of competition law
infringement involves the determination of a criminal charge, the
settled view 1is that the applicable standard of proof is the civil
standard of balance of probabilities: Napp Pharmaceutical
Holding Ltd v Director General of Fair Trading [2002] CAT 1,
§§101-106; JJB Sports v Office of Fair Trading [2004] CAT 17,
§193; Chester City Council v Arriva [2007] EWHC 1373 (Ch),

§10. This applies equally to cases involving bid rigging. !

71. Article 14 of the ICCPR (the equivalent of Art. 11 of the Bill of
Rights) has not prevented the courts in Australia, Canada, New Zealand and
the UK, all being state parties to the ICCPR, from applying the civil standard
of proof to competition cases. As far as Art. 6 of the European Convention on
Human Rights is concerned, proof beyond reasonable doubt is not even a
concept to be found in many of the domestic systems of the party states, or in

the jurisprudence of the courts of the EU.!7

72. For the reasons I have given above, however, in the absence of
express provision or necessary implication by statute, this Tribunal is not at
liberty to apply any other standard than proof beyond reasonable doubt. The
matters relied upon by the Commission are therefore not matters that can

justify the application of the civil standard of proof by this Tribunal.

16 Eg see Makers UK Ltd v Office of Fair Trading [2007] CAT 11 §46, GMI Construction Holdings Plc
v Office of Fair Trading [2011] CAT 12 §14; and Durkan Holdings Ltd v Office of Fair Trading [2011] CAT 6
§94.

17 See the summary of the position in the courts of the EU in Television Broadcasts Ltd v
Communications Authority & Anor [2016]2 HKLRD 41 at §§283-284. There are, however, statements by the
EU courts referring to the principle “in dubio pro reo” and that the ‘benefit of ... doubt must be given to the
undertakings accused of the infringement” of competition law: Case C-89/11P E.ON Energie AG v
Commission, §§71-74.
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5) Application of the applicable standard

73. It is not in dispute what the applicable standard of proof requires.
I would mention two aspects here. First, the Commission has submitted, and |
do not understand it to be controverted by any respondent, that it is not
necessary for every item of evidence produced to satisfy the standard of proof
in relation to every aspect of the contravention. It is sufficient if the body of
evidence relied on, viewed as a whole, satisfies the burden: Case C-407/08P
Knauf Gips v Commission EU:C:2010:389, §47; Myers v R [2015] UKPC 40,
§46.

74. Secondly, there is no dispute that this Tribunal can, like any other
trier of fact, draw appropriate inferences from facts. As noted by the CJEU in
Case C-204/00 Aalborg Portland v Commission, in many competition cases

the existence of the practice or agreement in question has to be inferred:

“355. Since the prohibition on participating in anti-competitive
agreements and the penalties which offenders may incur are well
known, it is normal for the activities which those practices and those
agreements entail to take place in a clandestine fashion, for meetings
to be held in secret, most frequently in a non-member country, and
for the associated documentation to be reduced to a minimum.

56. Even if the Commission discovers evidence explicitly
showing unlawful contact between traders, such as the minutes of a
meeting, it will normally be only fragmentary and sparse, so that it is
often necessary to reconstitute certain details by deduction.

57.  In most cases, the existence of an anti-competitive practice or
agreement must be inferred from a number of coincidences and
indicia which, taken together, may, in the absence of another
plausible explanation, constitute evidence of an infringement of the
competition rules.”

75. Equally clear is that where the criminal standard of proof applies,
three conditions have to be satisfied for an inference to be drawn: (1) the

inference must be grounded on clear findings of primary fact; (2) the inference

n
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must be a logical consequence of those facts; and (3) the inference must be
“irresistible”, that is, it must be the only inference that can reasonably be
drawn on the basis of those facts: Winnie Lo v HKSAR (2012) 15 HKCFAR 16,
§115.

D. THE FACTS AND EVENTS

76. This section sets out the background facts and the main events

relating to YWCA’s tenders as found on the evidence. They are, for the most

part, and unless otherwise specified, uncontroversial.

(1) Nutanix's hyper-converged system

77. Founded in 2009 with its Hong Kong office established in
December 2012, Nutanix is an IT infrastructure provider that sells
“hyper-converged infrastructure”. A hyper-converged system is a new
generation of servers. It is a software-defined IT infrastructure that virtualizes
all of the elements of the traditional ‘“hardware-defined” server system,

including virtualized computing (a hypervisor), virtualized storage and

virtualized networking, in a commodity hardware box.

78. Nutanix’s hyper-converged system is a software product which
can either be packaged and sold on Nutanix’s own branded hardware made by
contract manufacturers, or on the tailored hardware of one of Nutanix’s

OEM '8 partners which included Dell and Lenovo at the time. These packaged

18 Original equipment manufacturer.
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product combinations may be referred to as the Nutanix-NX solution, the
Dell-Nutanix solution and the Lenovo-Nutanix solution respectively. The
product can also be sold on a software-only basis for use on compatible

hardware provided by third party manufacturers.

79. Nutanix’s main competitors globally include traditional storage
array vendors, traditional IT systems vendors which sell integrated systems,
software providers such as VMware Inc, providers of public cloud

infrastructure as well as a number of vendors which provide hyper-converged

infrastructure.
(2) Nutanix's supply chain
80. The Nutanix-NX solution is sold to end-customers via Nutanix’s

own network of distributors and resellers. In Hong Kong, as of July 2016,
Nutanix had two non-exclusive distributors, namely, Innovix and SiS, and
around 23 approved resellers which were companies approved and authorised
by Nutanix to re-sell Nutanix products.!® Both BT and Tech-21 were among

these resellers.

81. Of the two distributors, Innovix mainly promoted and sold
products to resellers, while it would also promote and sell to end-users
directly. SiS was permitted by its distributorship agreement to purchase
Nutanix products for resale to both resellers and end-users, but in practice it
sold only to resellers and not directly to end-users, with certain rare

exceptions in special circumstances (see §291 below).

19 Innovix’s distributorship of Nutanix products has ceased since November 2017, but nothing turns on
that.
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82. In Hong Kong, a reseller can only purchase the Nutanix-NX
solution through a distributor, ie Innovix or SiS. For the Dell-Nutanix or
Lenovo-Nutanix solution, the applicable hardware would have to be packaged
with Nutanix software and then sold by the OEM partner, ie Dell or Lenovo,
through its own sales teams or its network of channel partners, which may or
may not also be channel partners of Nutanix. Dell or Lenovo would then pay
Nutanix a royalty based on sales of Nutanix software as part of the combined
product. In this particular case, as will be seen below, YWCA eventually

purchased the equipment from a reseller of Dell.

(3) Nutanix's deal registration system

83. Nutanix runs a deal registration system to encourage its OEM
partners, distributors and resellers to identify, cultivate and close sales
opportunities. It allows business opportunities to be registered via an online
platform with Nutanix who would provide discounted pricing exclusively for
a specified period on the registered opportunity. Only one partner may
register for each opportunity. Nutanix’s guidelines suggested that a deal
registration could be granted to more than one partner for situations such as
RFP? or public sector requirements but this was considered non-standard and

an exception and required approval on a case-by-case basis.

&4. With a deal registration in place, other interested partners are still
free to pursue the opportunity and are generally entitled to a standard discount,
but the registered deal discount is only available to the registered partner. In
Nutanix’s published guidelines, the level of the registered deal discount is
defined by the partner’s level and programme status in the Nutanix Channel

Programme, product type and deal registration status, ranging between [®]%

20 “RFP” stands for ‘“request for proposal”.

n
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and [®]%. In practice, sales representatives are allowed flexibility to depart
from the published levels. The actual registered deal discount is therefore a
matter of discretion for the relevant sales representative on a case-by-case

basis but generally does not exceed [®]%.

85. If the opportunity concerns solely a Nutanix-NX solution, it
would either be the re-seller registering for the opportunity or the distributor
registering on behalf of the re-seller. If the opportunity concerns a
Dell-Nutanix or Lenovo-Nutanix product, Dell or Lenovo may register for the

opportunity.

86. Upon receipt of a deal registration, Nutanix will validate the
request which would include checking that there are no other active
registrations for the same opportunity and that the partner is pursuing the
opportunity in good faith. The registration, once recognised, will remain valid

for 90 days, extendible at Nutanix’s discretion.

87. In the case of Dell-Nutanix solutions or Lenovo-Nutanix
solutions, the integrated solution is sold by the OEM partner, i.e. Dell or
Lenovo, directly, with a royalty paid to Nutanix. Where the OEM partner is
registered with Nutanix for a particular opportunity, it may grant a discount to
its channel partners of up to [®]% on the Nutanix component of the integrated

solution, beyond which it will require special approval from Nutanix.

(4) YWCA's need for a new server system

88. In the first half of 2015, YWCA’s ISD was considering replacing
the existing IT servers at YWCA Headquarters at MacDonnell Road,

Mid-Levels. The person responsible within YWCA for IT services was Lok,
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the ISD Head.

89. At that time BT was working for YWCA on two other IT projects.
One of them began in the third quarter of 2014, when BT was engaged to
consult on a new Customer Relationship Management system to be used in
YWCA centres. (For the implementation of the system, however, BT was
outbidden by another company, though BT was later engaged to provide
quality assurance checks on the implementation of that system in mid-2015.)
In the second project, BT was awarded a contract in March 2015 to set up an
IT server room and to install the cables and Wi-Fi routers for the YWCA
Kowloon Centre in Ho Man Tin. In around the third quarter of 2015, BT was
further awarded a contract to install the audio and visual equipment to be used

at the YWCA Kowloon Centre, but this came later.

90. Percy Ng was the main person dealing with YWCA at that time.
He was the Alliance & Business Development Manager of BT. His primary
responsibility concerned the sales of BT’s IT products and services. Within
his team, he was assisted by Chan, Technical Pre-Sales Manager of BT. Percy
Ng’s role was focused on more “commercial” matters involving pricing,
customer relations, sales of products and internal BT approvals, whereas Chan
was more concerned with the pre-sales technical matters such as the provision

of technical support.

91. Whilst working on the server room project, Percy Ng enquired
with Lok to see what server system YWCA intended to install in the server
room in the Kowloon Centre and how the servers at YWCA’s Headquarters
could support each other. Since YWCA also intended to replace the servers at
the Headquarters, Lok asked for Percy Ng’s opinion and discussed with him

YWCA'’s server requirements. Percy Ng got Chan involved and together they



_4) -

decided Nutanix’s cloud-based server system would suit YWCA. In around
mid-2015 Percy Ng proposed to Lok that YWCA could consider using that

system.

92. At around this time, between mid-2015 and September 2015, BT
registered the YWCA opportunity on Nutanix’s deal registration system.

93. In the initial stages BT was considering offering a Nutanix-NX
solution to YWCA. On 28 July 2015, Chan sent an e-mail to Siu (of Innovix)
with the subject “YWCA quotation” for a quote based on Nutanix hardware.
Siu in turn obtained quotes from Nutanix and, after a mark-up, gave the
quotes to Chan. When BT requested a lower quotation, Innovix provided a
revised quotation but BT still complained (to both Innovix and Nutanix) that it
was too expensive. On 5 August, after discussing with Chan, Hung wrote to
Siu saying he would like to update him on the pricing strategy on YWCA.
Shortly afterwards, Innovix provided another revised quote to BT for the

equipment for YWCA.

94, At that stage, however, BT had not decided which Nutanix model
to propose to YWCA. In late September 2015, Chan asked Hung for an
update on which model BT should propose to YWCA. On 24 September
2015, Hung sent a bill of materials to Chan (copied to Siu and Cheung of

Innovix) and stated the quotation was being prepared.

95. Following a meeting in early October 2015, BT considered the
Dell-Nutanix combination more suitable for YWCA having regard to their
budget and storage configuration. YWCA’s ITDC (Information Technology
Development Committee) also felt the Dell-Nutanix solution would be better

because they had confidence in Dell’s hardware and after-sales maintenance.



_43 -

96. After further discussions, BT offered to arrange for the loaning of
a Dell-Nutanix hyper-converged server to YWCA as part of BT’s “proof of
concept” to test whether the server was capable of meeting YWCA’s needs.
Such proof-of-concept exercise is common with clients making the switch
from traditional IT infrastructure to hyper-converged infrastructure. Three

units of Dell-Nutanix servers were later loaned (from Dell) to YWCA in late

October 2015.

97. On 12 November 2015, Percy Ng and Chan delivered a
presentation to YWCA’s ITDC to introduce the concept of a hyper-converged

system by using Nutanix’s system as an example.

98. On 5 January 2016, Cheung (Innovix) sent an e-mail to Chan (BT)
(copied to Siu) asking if there was anything else Innovix could do regarding
“the Nutanix YWCA case”. Also in around early January 2016, Siu and
Cheung learnt that YWCA'’s preference had moved to a Dell-Nutanix system.
On 8 January 2016, Siu referred the YWCA matter to Innovix’s Dell team

member Jacky Lee.

99. In late January or early February 2016, the deal registration for
the YWCA opportunity was re-registered with Nutanix through Dell. Dell
registered it with reference to BT’s name, recognising that BT would derive

some benefit of the deal registration for this opportunity.

100. BT helped YWCA with the proof-of-concept process, and also
assisted Lok to deal with the queries that ITDC members had about the
Nutanix system. On 7 January 2016, Eric Mak of Innovix was brought into
the loop for the “p2v” troubleshooting (a physical-to-virtual process of

migrating a physical server’s operating system, applications and data to a
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virtual system). On 29 January 2016 Eric Mak forwarded an e-mail chain to
Siu from which it is clear that BT was conducting a proof-of-concept for
YWCA. On 1 February 2016, Siu responded: “Ok, 1 will ask Dell HK order
the OEM deal to us”.

101. While certain technical problems arose and various questions
were raised by YWCA about the product and about Nutanix, the Dell-Nutanix
solution was eventually found to be suitable, and on 23 May 2016 the ITDC
resolved that YWCA should procure Nutanix’s hyper-converged system for
Headquarters as well as for Kowloon Centre. ISD was to commence

preparing for the procurement process.

5) YWCA's procurement policy and procedures

102. Within YWCA, the APD (Administration and Procurement
Department) is responsible for organising and overseeing the procurement of
goods, services and works required by YWCA including through tender
exercises. APD’s head was Mak, the Administration and Procurement

Manager, who was assisted by Wong, an Assistant Procurement Officer.

103. Under YWCA'’s procurement policy, contract for goods, services
or works exceeding HK$50,000 must have written quotations from five
companies.  Procurement for goods exceeding HK$100,000, services
exceeding HK$250,000 or works exceeding HK$500,000 must be conducted
through a tender. Where the procurement involves a tender, the procurement
decision must be approved by YWCA’s Tender Board, which is a
sub-committee of the FAC (Finance and Administration Committee). The

Tender Board is composed of members from FAC, a member from the
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relevant user department, and two Tender Board advisors selected from a list

of external parties with relevant expertise.

104. The procurement policy required that at least five tender
submissions be received from contractors or suppliers. If the requisite number
of tenders is not obtained, approval from FAC and a report to YWCA’s board

of directors are required before the contract can be awarded.

(6) The first tender

105. Within YWCA, APD looked to ISD for preparing the technical
specifications for the procurement exercise. ISD in turn received assistance
from BT in preparing those specifications. Following discussions, Chan
produced the first draft of the technical specifications which he sent to Lok on
10 June 2016. The specifications were for (i) Nutanix’s hyper-converged
system without specifying the brand of hardware to be used, together with
(11) hypervisors and (ii1) backup software. At Lok’s suggestion, they had a

meeting about the specifications on 16 June.

106. ISD then provided the revised draft technical specifications to
APD, which prepared the other tender documents. On 20 June 2016, Wong
e-mailed Lok and his assistant, Li, the draft tender documents with a query on
the technical specifications. Wong also asked Lok and Li to recommend

suppliers for the purpose of completing the tenderers list.

107. Mak explained that this was on the basis that while it was APD
that would make the final decision on which tenderers to invite, ISD was
likely to have greater familiarity with the potential suppliers and was in a
better position to ascertain the companies capable of supplying the server

system.
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108. Li then made a call to Chan on the same day asking him to
recommend the names of vendors in Hong Kong capable of supplying the
Nutanix hyper-converged system. Percy Ng then in turn sent a message to
Hung saying he needed to provide vendors’ names for YWCA to issue the
tender, listing six companies including BT and Tech-21, and asked for Hung’s

opinion.

109. As he was unable to reach Hung, Percy Ng decided to e-mail to
Li all the names of Nutanix’s suppliers that he knew, suggesting six
companies including BT and Tech-21 and mentioning four other companies

that were on YWCA’s own suppliers list — a total of ten companies.

110. Li then gave this list to Lok. Based on the list, Lok sent a
proposed tenderers list setting out those ten companies to APD for their

consideration.

111. On 21 June, Hung asked Percy Ng: “Is it a dell Nutanix?” to
which Percy Ng replied “yes”. Edward Yeung (Nutanix’s Managing
Director — Hong Kong and Taiwan) suggested to Percy Ng that Expert
Systems be removed from the list because they always “bugged” Nutanix for
the best price. Percy Ng then asked Li to exclude Expert Systems. Hung also
texted Percy Ng that morning, saying “I can assist to manage Tecg2l and
basic bit” [sic]. Li then e-mailed Wong (copied to Mak and Lok) asking him

to exclude Expert Systems. Li later asked Wong to add one more company
called ITRC.

112. With these revisions suggested by Li and additions made by Mak
himself, the APD finalized a list of tenderers which included twelve

companies. An invitation to tender was sent to them on 21 June 2016. The
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twelve companies are as follows; they included BT and Tech-21 but not

Nutanix, SiS or Innovix.

- Afina Data Systems Ltd

- Automated System Ltd

- Basic Bit Technology Ltd

- BT

- HKT Ltd

- ITRC

- Microware Ltd

- Nikoyo (HK) Ltd

- Petabytes & Beyond Technology Ltd
- Senco-Masslink Technology Ltd
- Tech-21

- Wafer Systems Ltd

113. Having received the invitation, on 21 June 2016 Chan wrote to
his contacts in Dell, asking them for the latest quotation, with separate prices

for product and maintenance items.

114. On 28 June 2016, after the tender deadline, it was found that only
BT had submitted a bid while two other companies, namely, Basic Bit and

ITRC, had written to YWCA to indicate that they declined to bid.

(7) The second tender

115. In view of there being only one bid received, whereas YWCA’s
procurement policy required at least five return bids, on about 30 June 2016,
Gary Sze, Director of Finance and Administration of YWCA, together with
Mak and Lok, decided to conduct a second tender for the Nutanix server

system.
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In the next few days, in order to better organise the second tender,

Mak and Wong contacted several of the companies which did not respond to

the first tender to find out why they did not. The responses received included

that the period for responding to the tender was too short, some of the

mandatory items could not be supplied and that there were too many optional

items listed. They passed on the feedback to Lok and asked him to prepare a

new set of technical specifications for the second tender to make it easier for

invitees to bid.

117.

(1)

2)

)

Quite a lot of activities took place on 5 July 2016, Tuesday:

At 09:20, Chan, who did not yet know the result of the first
tender, texted to ask Lok whether there was any update on the

first tender.

Lok telephoned Chan at 14:50 and they spoke for about six
minutes. I find that in this conversation, Lok told Chan that the
first tender failed because there were insufficient bids, that BT’s

was the only bid, and that there would be a second tender.

Lok did not positively deny this conversation; he only said he
could not recall whether it was he or Li who told BT. In his first

statement he said (at §18) that he told Chan on the phone.

In this conversation Lok also asked Chan to provide names of

companies who might be able to supply the equipment sought.

Chan called Hung at 15:37 and they spoke for ten minutes. In
broad terms Chan and Hung agreed that Hung would get four
friends of his who worked in Nutanix’s channel partners to
submit bids in the second tender to make up the required

minimum number of five. Chan asked Hung to provide him with
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a list with contact details of the four bidders that day. What Chan

and Hung agreed is dealt with in greater detail in section E below.

At 16:14, Chan sent Hung an e-mail headed “YWCA tender
docs” which set out in the body of the e-mail the prices which BT
proposed to include in its tender response. It also attached the

tender documents sent out by YWCA. The e-mail read:

“ Hi Thomas,

As discussed, attached is the tender spec document. This will
change to just providing quotation for Nutanix HW and
everything else like ESX license, Veeam license becomes
optional so your friends don’t need to spend too much time on it.
For our proposal, we are proposing the following the Dell XC630
model and price below. Anyway, once I finished the whole table,
I'will share it with you so you can give the quotation to your
friend to just fill in. Thanks!”

At 16:22, Chan sent Lok an e-mail stating:

“ To make things simple, let’s get the quotation for Nutanix HW
only and everything else becomes optional, e.g. ESX license,
Veeam license, migration services etc. Also, please use the
following updated spec for your new RFP HW requirement.
Let’s catch up around 5 pm today to discuss further. Thanks.”

The e-mail further set out the technical specifications for the
Nutanix server equipment, which were slightly different from
those in the first tender. Since Lok was in a meeting, it is not

clear whether he read the e-mail at that time.

At 17:08 Chan texted Lok asking him to give him a call when he
was free. At 17:15 Lok texted back saying he was still in a

meeting and would call him once it finished.
At 18:18, Lok called Chan and they spoke for about 14 minutes.

At 18:56, Chan texted Hung, stating:

“ Hi Thomas, please don’t forget to send me the list of vendors
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today with contacts so I can give to ywca. tks!”,

to which Hung replied at 19:01:

“ Yep and will get you back after review and discuss with partner.”

At 19:25, Lok sent Mak and Wong the revised “scope of work”,
including technical specifications based on what Chan had
provided him at 16:22. Only the Nutanix server system would be
mandatory and all the other items called for in the first tender
would become optional. Lok went further and decided that the
Nutanix server system for the Kowloon Centre would also
become optional so that only the Headquarters system would be

mandatory.

At 20:42, Chan sent an e-mail to Lok stating that the number of
cores that BT could provide without any change in the price was
now ten cores (v4) instead of eight as stated in the specifications

he had provided in the afternoon.

At 23:55 and 23:57, Chan sent the following messages to Percy

Ng (who was on leave):

“ For your information, we are the only one responded to the ywca
nutanix rfp. They will re-issue the rfp to just provide the server
hw only and everything else become optional.”

)
1

d asked Thomas to provide dummy bids from 4 of his
partners...”

On 6 July, at 08:45, Lok e-mailed the revised specifications (with

the number of cores revised to 10) to Mak and Wong.

119.

On 6 July, after being chased by Chan for the “vendor list”, Hung

provided Chan with the names of four companies and the e-mail addresses of

the individuals: Shek (SiS), Cheung (Innovix), Mike Lam (iCON) and Steve
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Ng (Tech-21). These were understood by Chan to be the friends who would
submit bids in the second tender. Chan immediately cut and pasted these
names and addresses into an e-mail to Lok and Li, stating: “Here is the vendor

list”.

120. Lok in turn incorporated these names into the proposed vendors
list he was preparing, which he sent to the APD by e-mail on 7 July
(containing eleven companies including BT, SiS, Innovix, Tech-21, iCON and
6 others, namely, Afina Data Systems Ltd, Automated System Ltd, Expert
Systems Ltd, Microware Ltd, PCCW Ltd and Senco-Masslink Technology
Ltd). Mak and Wong revised the list by removing four companies and adding
two others. SiS, Innovix, Tech-21 and iCON remained on the list. (Wong had
also earlier, on 6 July, telephoned SiS and spoken to Priscilla Szeto: see §297

below.)

121. In the evening of 7 July, upon enquiry by Chan, Lok texted him

that the second tender would be issued the next morning.

122. On 8 July, at 8:38am, Hung sent an internal e-mail to his

colleagues within Nutanix, referring to, inter alia, the YWCA project and

stating:
“ Last Tender fail, because only one partner response. Customer
request 5 response on the tender. Nutanix assist to ask 4 NX partner
for the re-issue tender in coming two weeks to make sure Dell win
the deal.”
123. On 8 July, after Lok had endorsed the revised drafts of the tender

documents, the APD sent the Invitation to Tender and the tender documents to

the nine companies in the list, namely:

- Automated Systems Ltd
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- BT

- Expert Systems Ltd

- 1iCON

- Innovix

- Petabytes & Beyond Technology Ltd
- SiS

- Tech-21

- Wharf T&T Ltd

124. The invitation letter and e-mail of 8 July 2016 enclosing the

tender documents stated:

“ To be acceptable as a tender, Technical Proposal (i.e. the content of
Part D of Form of Tender and Supplier Profile Form), Fee Proposal
(i.e. Form of Tender, Schedule of Rates and Compliance List) must
be fully completed and furnished in duplicate. ... The tender should
be deposited in the tender box outside Room 405, 4/F, HKYWCA
HQs, No.1 MacDonnell Road, Hong Kong on or before
12:00 noon on 18 July 2016 (Closing date for the tender).”

125. The second tender therefore required tenderers to complete and

submit four forms:

(I) aForm of Tender;
(2) aSchedule of Rates;
(3) aCompliance List; and

(4)  aSupplier Profile Form

and, in addition, to submit a Technical Proposal as required by Part D of the

Form of Tender.

126. For the second tender, YWCA included a letter with the title

“Request for Support from Principal” which stated, inter alia, that Y WCA had
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not authorised any IT company to be its “exclusive order fulfilment partner”,
that YWCA respected the existing mechanism of the IT industry, particularly
the business collaboration arrangements between manufacturers and their tiers
of intermediary agents, and had no intention to interfere with their commercial
decisions or collaboration relationship, and that YWCA needed “a fair-game

tender exercise”.

127. On 8July, at 12:03, Mike Lam of iCON, having received
YWCA'’s Invitation to Tender, emailed Hung:

“ Boss

Pls Help To Send Me Doc To Submit La.”

128. Shortly afterwards, at 14:39, Hung sent an e-mail to Chan,

forwarding Mike Lam’s e-mail, adding:

“ Hi Denis,

Too many documents, send me one sample of what you will submit.”

129. Chan then telephoned and spoke to Lok that afternoon.

130. By e-mail dated 10 July with the subject “Pricing template”,
Chan responded to Hung’s request and sent him copies of BT’s completed

Schedule of Rates with BT’s bid prices filled in and Compliance List, stating:

“ Hi Thomas,

Attached is the template I prepared for your friends to fill in. In
particular, the one highlighted in Yellow. All others are optional and
no need to fill in if they don’t want to. Also, I have attached our
compliance list for your reference as well. Any queries please don’t
hesitate to give me a call. Thanks a lot for your help!”

131. On 11 July, Chan sent another e-mail to Hung, attaching BT’s

-
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completed Schedule of Rates again with minor corrections, in both “excel”

and “pdf” formats, stating:

“ Hi Thomas,

I found some minor mistake in my previous template and has
corrected it. Also, I found that the excel file’s format might be
different with different version of excel, [ have print out a pdf
version of what it should look like. If your friends run into any
problem, Ican help to pdf them if they can provide me with the
figure. And don’t forget to markup at least 30% on top of mine.

Also, there is another important doc that need to be filled in which is
the ‘Form of Tender’, please ask your friends to fill in their info with
the price.

Thanks!”

132. On 12 July, Chan texted Hung saying:

“Bro, lets spend an hour or so tomorrow to go thru this. I’'m ok at
9:30 if you want to meet at my office ...”.

133. On 13 July, Hung went to see Chan at BT’s office at 12:44pm to
discuss what documents had to be submitted and how they should be filled out
such that there would be five different tenderers responding. At 1:19pm,
Chan sent Hung a further e-mail headed “YWCA RFP submission” stating:

“ Hi Thomas,

To make life easy for your friends, here is what you need to submit
in hardcopy by next Monday.”

The body of the e-mail set out a table of contents of BT’s Technical Proposal.
The following documents were attached: (i) Form of Tender (filled in);
(11) Schedule of Rates (filled in); (i11)) Compliance List (filled in); (iv) Supplier
Profile Form (blank); (v)Dell XC Web-scale Converged Appliances
specifications sheet; and (vi) BT Supplement for Terms and Conditions of

Contract.
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On around 14 July, Chan called Lok to ask for his advice on how

marked as compliant or non-compliant).

135.
submitted BT’s bid to YWCA. He texted Hung a photograph of the invitation
to tender with the address and deadline circled in red. Later that day, at 19:14,

Chan emailed Hung two Compliance Lists for SiS and Innovix respectively,

Chan was going on holiday on 16 July. On 15 July, Friday, he

which he had completed. The e-mail stated:

136.

“ Hi Thomas,

Here are two lists for your friends. Basically they are the same with
some wording changes. I’ve put ‘Yes’ for most of them with a
remark to state that this will require further discussions. This should
provide indemnity against any legal responsibilities because you
already stated that you did not commit.

Those that are really obvious like ‘location’, I just put YES. If this is
not Yes, then this will be very suspicious!

I think for your other vendor friends, you can use similar approach.
Thanks a lot!”

Shortly after sending this e-mail, Chan also left audio messages

for Hung, saying:

“ Hey Thomas, just sent you two documents which are basically

similar but some of the wordings are different. I put “Yes” on many
sections, I’ve also reviewed the “T&C” and there is nothing much
there.

In case you have some worries so Iput “subject to further
discussion” which means you would not commit, that is, as expressly
indicated, even you said “Yes” on these sections, it still requires
discussion before it turns into something legal. So, I think you can
refer to this for other vendors. If you put “No” on these sections,
there are many sections which obviously cannot be “No”, which
implied that you’ve no intention to submit the tender. For example,
if you put “No” on the clause of delivery address that meant you’ve
no intention to make delivery which I felt quite strange.

So, if you see I have put “Yes” on some sections without any remark
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that meant those sections must need to put “Yes”.”?!
and a little later:

“ Anyway, you can WhatsApp me if there is anything you want to
clarify. Hope that you can submit before 12 on Monday otherwise
all effort will be in vain.”?*

137. On the same day at 23:34, Chan sent a “handover” e-mail to
Percy Ng who was coming back from leave, in which he reminded Percy Ng

in red ink:

“ By the way, YWCA Nutanix RFP is due on Monday before 12.
Please check with Thomas to make sure that he will deliver all
4 folders before then! Otherwise all our effort will go to waste...”

(S) Submission of bids in the second tender

138. Over the weekend and on Monday 18 July, Hung liaised with his

friends with a view to their submitting bids in the second tender. The dealings

21 In Chinese original:

MR Thomas - B&lE send EMITDER document FAR - (EMIE AR FZEIEZIEL - B wording 1E[E]
BENE - [2 - FWBEVEER yes for & .- BIMAENZEZZ 1] section IEF - 1BIEBBHEN T&C IEE BN IWE %5
N 15 ER, -

BR veeees BIRENMRE BIRENR - HEEEIE —E M wording IERLEE % subject to further
discussion I} = THIEE S4L -+ BIAIRERIEE Commit IBEMI - Bf& 24 B - even fREE yes E + &P
GEBIEVREGHE N —INENZ Legal RN - FTIARE B RO LU RIEE: - ---IBE 0% - even for IR
e E At MEZ4{E vendor IEE - EANEUIRIEAIEIR £ ERE no UE - BEFZIREMAHZIEL obvious D]
At no IEf - MERIRZE no NEBMAER FEG WL - BMRFLIEWIREEE "85, 1@ delivery address #B&E
no I - MHARENMAIE deliver - BGEREBSH DD IFRE -

i - B ZUE/RBRIE - MNMRFEEWFEHREIE yes - MIBEHTE remark HEAMINE - W& SE ZME
WIE—EZE yes I -

22 In Chinese original: " I - anyway R RIRBFIFR ... MRIEERFE Clarify BEIE - RO] U
WhatsApp ... IHER..... IHERF ERBHF— 8+ _RAE 2 B NEMRIEDE ... BB AU MR IE %

Fh...... FAENRFRA effort B EE IR - |
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with them are set out separately below and further elaborated in sections F, G

and H.

139. By 18 July 2016, Hung had prepared and largely filled in the
tender documents for the four firms: SiS, Innovix, Tech-21 and iCON. The
key financial information of BT’s bid and each of the bids of SiS, Innovix,

Tech-21 and iCON as prepared by Hung may be seen from the following table:

BT SiS Innovix Tech-21 iCON

Equipment Dell- Nutani x- Dell- Nutanix- Nutani x-

Nutanix NX Nutanix NX NX
Item 2.1 S[e] $[e] $[e] S[e] $[e]
(Bid price of server for
Headquarters — 3 nodes)
% higher than BT 44.6% 16.6% 27.7% 27.7%
(forItem2.1)
Annual maintenance for each $[e] $[e] $[e] $[e] $[e]
of 4th and 5t years (optional)
Item 3.1 $[e]
(Bid price of server for
Kowloon Centre — 3 nodes)
(optional)
Contingency sum $[e] $[e] $[e] $[e] $[e]
Total (without optionals) $[e] $[e] $[e] $[e] $[e]
140. Hung had a very hectic morning on 18 July 2016. As described

below, he e-mailed to his friends the documents he had prepared and went
successively to Innovix (Quarry Bay), SiS (Chai Wan), Tech-21 (Kwun Tong)
and YWCA (Mid-levels) for the purposes of completing, collecting and

submitting the tender documents.



- 58 -

(a) Innovix

141. On or around 14 July 2016, Hung and Siu (a Product Manager of
Innovix) had a telephone conversation. Siu said that he had received a tender

invitation from YWCA and Hung said that he would “handle it”.

142. On 15 July, Cheung forwarded to Siu the reminder email from
YWCA (Wong) that mentioned the Monday deadline and requested for a

tender.

143. On 18 July, at 07:56, Hung texted Cheung (an Assistant Product
Manager of Innovix):
“Need your help on YWCA tender response, deadline today.

I prepared the document and some need you to print and sign.
V which will send you later. May I collect today before 11:00am?

Will call you 10:00.”

144. At 08:34, Cheung replied: “For YWCA please kindly call
Tommy, he is handling the tender”. Immediately, at 08:35, Hung sent the

same message as above to Siu, to which Siu replied at 09:02: “Ok”.

145. At 09:16, Hung sent an e-mail to Siu (cc Cheung) with the title
“YWCA: Tender Deadlien [sic] today”, attaching the Form of Tender,
Schedule of Rates and Compliance List already filled in, and stating:

“ Hi Tommy,
Can you please print out 2 copy each document with Sign and Chop.
We help BT to bid for Dell deal.

I will help to collect and pass submit today before 12:00pm.

Thanks.”
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146. At 09:59, Hung sent a further e-mail to Siu (cc Cheung),
attaching the Supplier Profile Form which he had also filled in for Innovix.

The e-mail stated:

“ One more document need. Please help.”

147. Hung then went about getting the documents signed and
submitted. His first stop was Innovix. Shortly after 10:00, Hung arrived at
Innovix’s office in Quarry Bay and met with Siu to finalise the bid documents.
Siu signed the tender documents, except the Supplier Profile Form which was

signed by Cheung.

148. Hung put the documents into a brown envelope he had prepared
in advance, sealed it, and took it away with him. Siu did not keep a copy of

the signed tender documents.

(b) SiS

149. On 17 July 2016 (Sunday), Hung telephoned Shek (a Product
Manager of SiS) and said that, as there were insufficient tenders for the
YWCA deal, he wanted Shek to help submit a bid. Shek responded “Orr”,
indicating his understanding. Hung did not tell Shek which other companies
would submit bids. Shek’s oral evidence that it was a text message instead of
a conversation must have been mistaken because there was no record of such

written message.

150. On 18 July 2016, at 07:56, Hung sent a WhatsApp message to
Shek, stating:
“Need your help on YWCA tender response, deadline today.

I prepared the document and some need you to print and sign.
V which will send you later. May I collect today before 11:00am?
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Will call you 10:00.”

151. At 08:26, Shek replied “Ok™.

152. At 09:29, Hung e-mailed Shek the tender documents he had
drafted for SiS, including the Form of Tender, Schedule of Rates and

Compliance List. The e-mail stated:

“ Hi Keith,
Can you print two copies with sign and chop on the attachment.”

153. At 11:03, Hung sent to Shek by WhatsApp an image of the
invitation to tender with the address for submission circled in red. Shek
replied:
“ wrte on the evelope?
1 havent got your other email
only 3 document on hand.”
154. At 11:10, Hung sent another e-mail to Shek, attaching a Supplier

Profile Form:

“ Last copy for print and sign. Need your contact information.”

155. At some time after 11:11, Hung arrived at SiS’s office in Chai
Wan to finalise the documents with Shek. Hung told Shek where to sign and
fill in the information required and Shek did so without making any changes
to the information set out by Hung. Shek signed the documents, and also

caused SiS’s company chop to be stamped on them.?

23 The circumstances in which SiS’s chop was applied to the documents are dealt with in §§305-309
below.
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156. Hung put the SiS bid documents into an envelope addressed to
YWCA which Hung had brought with him. He then gave Shek that envelope
and another sealed envelope also addressed to YWCA (which, I infer,
contained Innovix’s bid) and told him to take a taxi to deliver them to YWCA,
because Hung had to go to another company in Kwun Tong to handle that
company’s bid documents. I infer that they parted before 11:24 because at
that time Hung texted Shek “Take receipt and I pay you back” and then

“Thanks and sorry for the sudden request”.

157. Shek boarded a taxi at 11:29 and alighted at 11:44. He submitted
the bids to YWCA and at 11:49 told Hung he had done it.

(c) Tech-21

158. On 6 July 2016, Hung texted Steve Ng:

“ May I have your help on one pig pig quotation. YWCA or YMCA 1
call you now?”

159. This was followed by a telephone conversation between them.
160. On 18 July 2016, at 07:56, Hung sent Steve Ng the same
WhatsApp message he was sending at the same time to Shek and Cheung,
stating:
“Need your help on YWCA tender response, deadline today.

I prepared the document and some need you to print and sign.

V which will send you later. May I collect today before 11:00am?

Will call you 10:00am.”
161. At 08:14, Steve Ng replied:

“ Send to me by 10 o’clock, ok?
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I have a meeting with a client at 10 o’clock.”

162. After that, Hung and Steve Ng had a telephone conversation at
09:18.
163. At 09:20, Steve Ng sent an audio message to Hung:

“ Does it require company stamp? Idon’t know, it should require
having company stamp for normal case. I’ll need to see and think as
to what to do for you.”?*

164. Meanwhile, at 10:23, Ivan Lau (a director of Tech-21) replied to
Wong’s reminder of 15 July and stated that Tech-21 was not able to supply
the required product in the tender. However, at 10:38, Ivan Lau e-mailed
Wong to apologise for the confusion and stated that Tech-21 would be
submitting a bid after all.

165. At 10:38, Hung e-mailed the bid documents that he had drafted
for Tech-21 to Steve Ng (without the Compliance List). Steve Ng printed
them off, signed and stamped them with Tech-21’s company chop, without
making any alteration to the documents. At 11:07 Steve Ng sent Hung by
WhatsApp a photograph of the sealed envelope, followed by a message
“Finished”, and a little later texted him an address in Kwun Tong. After

leaving SiS, Hung went to Kwun Tong to collect the envelope from Steve Ng

and then went to YWCA to submit it, arriving late at 12:15.

=]

24 In Chinese original: " IREEZIRATIENMR ? EZEZ---- KRBT - EREZERATIEIG
08 - 3 Z2RR 252 B VRBAIRIELT - o
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(d) iCON

166. Hung also sent an e-mail to Mike Lam of iCON at 09:26 on
18 July, attaching a Form of Tender and Schedule of Rates he had largely
filled in for ICON and stating:

“ Hi Mike,
Only two doc. Need your assist for sign and chop submission.

Call you around 10:00am.”

167. Hung did not go to iCON’s office that morning and, as it turned
out, ICON did not submit a bid to YWCA.

) The aftermath

168. In the evening of 18 July 2016, Hung sent Chan a message that
he had submitted three tenders from SiS, Innovix and Tech-21 and that iCON
had told him they would do it themselves (although iCON did not in fact
submit a bid in YWCA’s second tender). Chan replied: “Great. Thanks a

lot!”

169. After YWCA opened the tender on 18 July 2016, it was found
that bids from four invitees had been received, namely, BT, SiS, Innovix and
Tech-21. Wong noticed that there were certain similarities between the tender
submissions of these four companies. On Mak’s instruction, he compiled a

table detailing these similarities.

170. On 21 July, Mak made a complaint on behalf of YWCA to the
Commission about suspected bid-rigging by the four companies. The

complaint was kept confidential among a few senior people within YWCA.
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The ISD was not informed. Mak told Lok there was a problem with the
second tender because most tenderers did not put in a price for the optional
items including the Nutanix server system for the Kowloon Centre. In
response, on 26 July, Lok emailed Mak asking that the APD simply compare
the tenderers’ prices of the mandatory items only and speed up the tender
evaluation process, as there was urgency in installing the CRM and other new

applications on the Nutanix platform.

171. Subsequently YWCA decided to hold a third tender for the
supply of the Nutanix system. On 3 August, upon Percy Ng’s enquiry, Lok
told him that it was likely YWCA would issue a third tender because not every
return bid had submitted the answers YWCA required in the second tender,
and asked for his opinion. Percy Ng told Lok that the easiest thing would be
to ask those who had replied to provide the price of optional Nutanix
equipment and nothing else, adding: “Then, we can help to ensure that a

prompt response can happen timely.”

172. On 4 August, Percy Ng texted Lok:

“ Alan, the Nutanix manager helping us on the tender will be away to
US for next week. Please see if the clarifications can be out by
tomorrow or not.”

173. On 4 August, Mak called Percy Ng and told him YWCA’s
intention was to issue a third tender.
(10) The third tender

174. On 28 July 2016, for the purposes of the third tender, Mak asked

Erica Chan of Nutanix for a list of local dealers in Hong Kong to conduct a

n
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tender exercise. On 29 July, Erica Chan replied to Mak (copied to Hung) with
the contact details of BT, SiS, Innovix, Tech-21 and Expert Systems Ltd.

175. On 2 August, Mak wrote again to Erica Chan saying it did not
need to be the Dell-Nutanix server and that the Lenovo-Nutanix and Nutanix-
NX server were also acceptable. He asked for a supplementary list of

Nutanix’s authorised sellers or partners instead of the five names supplied on

29 July.

176. Meanwhile, Lok had revised the technical specifications for the
third tender and asked the APD to put out the tender as soon as possible. In an
effort to attract a greater number of bids, the scope of the third tender was
narrowed down. Certain software elements included as optional items in the

second tender were removed.

177. On 8 August, Erica Chan sent Mak a list of 41 firms. The APD
selected a total of 17 firms to which an invitation to bid in the third tender was
sent on 9 August. They included BT, SiS, Innovix and Tech-21, as YWCA did
not wish to alert them to the fact that YWCA suspected they had attempted
bid-rigging in the second tender, though YWCA would not consider any bids

received from them.

178. On 9 August, the Commission executed a search warrant in SiS’s
office.
179. Upon the closing date of 23 August, it was found that only one

firm (IT Channel (Asia) Limited) had submitted a bid. The type of equipment
offered was the Nutanix-NX solution at $[e] or $[e] per node ($[®] or $[e]
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for three nodes) which was substantially higher than BT’s bid with the Dell-

Nutanix solution in the second tender.

180. YWCA decided not to award the third tender or conduct a further
tender exercise. Instead, with authorisation of the FAC, YWCA approached
Dell directly to arrange the acquisition of the Dell-Nutanix solution.
Eventually, on about 16 November 2016, YWCA acquired three units of the
Dell-Nutanix solution for the Headquarters through a Dell re-seller,
CriticMission Data Limited, at $[®] per node ($[®] for three nodes). A month
later, YWCA purchased another three nodes of Dell-Nutanix solution at a
similar price for the Kowloon Centre. There were only minor differences
between the technical specifications for the second tender and the eventual
purchases. The ultimate purchases included a slightly different version of the
processor (with no material difference), seven additional TBs of HDD

capacity, and five instead of three years of maintenance support.

E. AGREEMENT BETWEEN NUTANIX AND BT

181. This section deals with the agreement Nutanix came to with BT.
The next three sections will deal with the equivalent question with regard to

SiS, Innovix and Tech-21 respectively.

182. The Commission contends that there was an arrangement
between Nutanix and BT whereby they agreed to distort the competitive

process of the second tender by seeking to obtain a number of bids that were
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not independently arrived at just to make up the numbers; BT provided
commercially confidential information to Nutanix in order to assist; both the
objective purpose and subjective intention of the arrangement were to procure
four dummy bids (i.e. non-genuine bids) so as to assist BT in winning the

second tender.

(1) The communications
183. The principal facts have been set out in Section D(7) above.
184. The first tender failed because there was only one bid, by BT.

On 5 July 2016, Chan learnt the result of the first tender and the reason. He
was also asked by Lok to provide names of suppliers for the purposes of a
second tender. Chan spoke with Hung and they agreed Hung would obtain
bids from certain friends. Chan then followed up within an hour with an
e-mail to Hung that set out BT’s proposed bid prices for the server and for the
4% and 5% years’ maintenance, adding that once he finished the whole table, he
would share it with Hung so that he could “give the quotation to [his friends]
to just fill in”. At the end of that day, Chan texted Percy Ng that he (Chan)
had asked Hung “to provide dummy bids from 4 of his partners”.

185. After the invitation to tender was issued on 8 July 2016, Hung
asked Chan for a “sample” of what BT would submit, and in the next few days
Chan sent him BT’s completed Schedule of Rates. Chan also offered to help
prepare the documents for Hung’s friends if they could provide him with “the
figure”, adding “don’t forget to markup at least 30% on top of mine”. On
13 July he provided Hung with a complete set of documents in order to “make

life easy for [his] friends”.
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186. On 15 July, Friday, the day before he went on leave, Chan sent
Hung two Compliance Lists for SiS and Innovix respectively which Chan had
completed in such a way that the documents would not look “suspicious”. He
told Hung to use the same approach for his other two friends. At the end of
that day he reminded Hung to submit the bids before noon on Monday

(18 July) or else “all effort will be in vain™.

187. Hung prepared the bids for SiS, Innovix and Tech-21 including
the bid prices, procured them to be signed by Shek, Siu/Cheung and Steve Ng
respectively and submitted them to YWCA on 18 July 2016. Hung reported
to Chan that he had submitted three tenders from SiS, Innovix and Tech-21
and that iCON had told him they would submit it themselves.

(2) Absence of Hung as witness

188. Before discussing the evidence it is convenient at this point to
deal with two evidential points. The first arises from the absence of Hung at
the trial; the second is related to Chan’s status as a witness called by the

Commission.

189. Hung was at all material times and up to around July 2017 an
employee of Nutanix. Eventually he did not give evidence at the trial of this
matter. It was accepted by the Commission that as a result, no weight should
be attached to his interview records at all. Some of the respondents have,
however, further submitted that (i) adverse inferences should be drawn against
the Commission from its failure to call Hung; and (ii) any doubt arising from
the absence of Hung should be resolved in favour of the respondents. To

assess this submission, it is necessary to outline the relevant procedural steps.
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190. Hung was interviewed by the Commission pursuant to s 42 of the
Ordinance on 21-22 February 2017, accompanied by two solicitors from
Latham & Watkins who have also been acting for Nutanix throughout these
proceedings. The Commission’s Originating Notice of Application made
references to certain statements made by Hung in the interview. There was
subsequently a dispute as to whether the record of Hung’s interview was
inadmissible against Nutanix in these proceedings by virtue of the prohibition
against direct use in s 45(2). This Tribunal ruled that s 45(2) rendered Hung’s
statements inadmissible against himself as the person compelled to answer

questions but not inadmissible against his employer Nutanix: see the

Tribunal’s decision dated 3 October 2017.

191. At an earlier stage of these proceedings there was some
uncertainty as to whether and how the records of interview of various persons
might be adduced as evidence. Upon the insistence of the respondents, the
Commission indicated it was prepared to call Hung and applied for a witness
summons for that purpose in December 2017, but as Hung did not provide a
statement, the Commission applied by summons in April 2018 to adduce
evidence from him without a statement. That application was not opposed by
the respondents except SiS, who submitted, presciently, that it would be an
“exercise in futility” because Hung would claim privilege and refuse to
answer any questions at all. It was only in May 2018 that the Commission
came to agreement in principle with Hung that he would provide a statement
and give evidence at the trial in return for the Commission’s undertaking not

to bring any proceedings against him under the Ordinance in connection with

YWCA'’s tender.

192. On 1 June 2018, the Commission’s lawyers provided a draft

witness statement to Hung’s then lawyers (Sidley Austin), who reverted with
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comments on 4 June in the form of extensive deletions from and additions to
the draft. The Commission responded on 6 June stating that it “does not
consider that the revised draft fully and truly reflects the answers provided in
[Hung’s] two interviews with the Commission on 21 and 22 February 2017”.
It was therefore not prepared to grant him immunity. The Commission
declined Hung’s lawyers’ request to identify which of his comments were
considered unacceptable, stating that its position was ‘“self-evident” from the
draft it prepared. The Commission indicated that it would instead call Hung
as a witness and examine him at trial without reliance upon a signed statement
from him, whereupon Sidney Austin gave notice by a letter dated 15 June that
Hung intended, when called upon to testify, “to invoke his claim for privilege
against self-incrimination as regards any questions directed at his involvement

in the invitations to tender issued by YWCA in 2016”.

193. In the light of that indication, on the first day of the trial the
Commission decided not to call Hung to testify, accepting that as a
consequence no weight should be attached to his interview records at all.
None of the respondents took up the opportunity offered to call or require
Hung to be tendered for cross-examination. Nor did the Tribunal propose to
call Hung of its own motion. As a consequence Hung did not appear at trial to

testify.

194. In these circumstances it would not, in my opinion, be justified to
draw any adverse inference against the Commission from the decision not to
call Hung as a witness. Granted that the Commission is a public body, not a
private litigant, it was nevertheless not bound to put forward any statement
that Hung had prepared if it believed that it did not properly reflect the
information provided in his earlier interviews with the Commission. The

Commission intended to call Hung without adopting his statement but, in light
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of the intimation that he would claim privilege in relation to any questions
about his involvement in the tender, the Commission was entitled ultimately
to take the view that calling him would not be a useful exercise. Furthermore,
the Commission’s position was subject to the caveat that if any of the

respondents wished to question Hung, he should attend the trial.

195. While Hung was a central player in the events in question, I do
not consider that his absence from the trial precludes the Tribunal altogether
from drawing inferences, one way or another, in relation to matters of which
he has knowledge. It seems to me the Tribunal should simply assess and
evaluate the available evidence as a whole, drawing inferences from primary
facts where it is appropriate to do so, but without taking account of Hung’s

interview records.

(3) Whether the Commission may impugn Chan's evidence

196. Chan was at all material times and up to the time of trial an
employee of BT. He had been on garden leave since the Commission’s

investigation of BT began.

197. He was interviewed (in English) by the Commission under s 42
of the Ordinance on 25 January 2017 accompanied by a partner of Baker &
McKenzie as BT’s external lawyer. He gave the Commission a signed
witness statement (in English) dated 7 December 2017. There were certain
passages in earlier drafts prepared by the Commission which he asked to
remove. He was still in the employ of BT though he was not called by BT,

but by the Commission, to give evidence at trial.
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198. Arguments were raised in closing submissions as to whether it
was open to the Commission to advocate for a version of the facts which,
according to the respondents, was contradicted by Chan’s evidence in chief or
in re-examination. I shall come to the specific points in issue further below

but I set out here the principles by which I propose to be guided.

199. The legal position, so far as relevant, seems to me to this. There
is nothing to prevent a party in the position of the Commission from calling a
witness whose evidence is regarded as in part worthy of belief and reliable but
not wholly reliable. A party, however, cannot (without obtaining leave to
treat the witness as hostile) seek to discredit his witness, i.e. contend that
evidence given in chief by a witness he has called is untruthful, though he
may suggest, by calling contrary evidence or by inviting an inference, that
such evidence, albeit honestly given, is mistaken, unreliable or an innocent
exaggeration, provided that care is taken to avoid surprise and hence injustice
to the other parties. Ultimately, the Tribunal is not bound to accept the
evidence of any witness in full. There is nothing to prevent the Tribunal, upon
evaluation, from accepting parts of a witness’s evidence and rejecting other
parts, or placing different weight on different aspects of his evidence: The
Filiatra Legacy [1991] 2 LI R 337, §§361-362; Secretary for Justice v Tang
Sau Ling [2013] 2 HKLRD 174, §§36-40; China Shanshui Cement Group Ltd
& Others v Zhang Caikui & Anor [2018] HKCFI 444, §87.

(4) Discussion

200. It is not in dispute that there was an agreement between Hung
and Chan. As to what that agreement was, the principal source of evidence is

Chan and the contemporaneous documents.
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201. Chan gave evidence both in his witness statement and in his
answers during his interview by the Commission which he confirmed in
evidence to be true unless corrected by his statement. In his witness statement
(§27), Chan said:
“ On the same day [i.e. 5 July 2016], I informed Thomas Hung of
Nutanix (“Thomas™) that the return bid submitted by BT failed
because it was the only bid submitted in response to the First Tender
and that YWCA required a minimum of five tenders to be submitted.
I therefore asked Thomas to help find four Nutanix partners to
submit bids to make up the required minimum number of tenders.
Thomas agreed to help and told me he would find a few friends who
work in Nutanix’s distributors, resellers or systems integration
partners to submit bids to do so. He asked me to provide him with
the relevant information I had relating to the YWCA tender and to
show him how to fill in the tender documents. Iasked Thomas to
provide me with a list with contact details of the four bidders that
day. Icannot now recall whether this particular discussion took
place at a meeting or over the telephone but Thomas and I had a few

meetings at BT’s office and a number of telephone conversations to
discuss matters relating this.”

202. It was submitted by the respondents that this paragraph of Chan’s
statement (and his interview records) did not suggest there was any reference
to “dummy bids” in his conversations with Hung. When his statement was
being prepared, Chan declined to accept a sentence in the draft that read:
“I therefore asked Thomas to help find four Nutanix partners to submit
dummy bids to make sure BT wins this deal”. I note however that Chan
appeared deeply embarrassed when he was testifying with regard to his
communications with Hung. He had a clear motive to legitimise his actions
and lessen his responsibility, apart from being still in BT’s employ. It is
necessary to have regard to the totality of his evidence, the documents and
intrinsic probabilities, and not just a particular passage or a specific omission

in his statement in i1solation.
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friends would be “dummy bids”. Chan himself, in his message to Percy Ng
on 5 July 2016, described his arrangement with Hung as being for “dummy
bids from 4 of his partners ...” (see §117 above). Chan accepted that when he
sent this message to Percy Ng, he (Chan) knew that the bids that the four

It is clear that Chan’s intention was that these bids from Hung’s
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partners were to submit would be dummy bids.?

204.

As to what Chan meant by dummy bids, he said in his statement

at §31, which he re-confirmed in re-examination:

205.

“ When Ireferred to ‘dummy bids’, I meant that Thomas’s friends
would be submitting bids as a favour to him just to make up the
numbers, without any expectation of winning the bids and with the
knowledge that the prospects of winning the bids would be low
(although in the unlikely event that the bids had been successful,
I would have expected that they would have been honoured).”

Chan had also explained in his interview as follows:°

“Q:

A:

But you used ‘dummy bids’, what’s the meaning of ‘dummy
bids’?

There is a better description in Chinese, which is FEF bid

[also-ran bid], ok. So Idon’t know how that in English, so
that’s why.

So from my understanding is if you say it’s P& bid [also-ran
bid], then that means the chance to win the tender will be low.

Yes, yes. Like Isaid, it is a natural sort of thing that
I explained to you earlier. If a company don’t see any win
chance, they simply would not bid, the whole reason why they
bid is because they were doing a friend’s favour, that’s all there
is.

So that’s, so that’s a dummy bid.

25

26

Chan’s interview record, §§1353-1354.
Chan’s interview records, §§1342-1350.
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A:  Yes, yes.”

206. This 1s consistent with Percy Ng’s understanding of what Chan
told him, namely, that Hung would help BT find four bidders who were
willing to be “also rans” so that sufficient bids would be received by YWCA
to fulfil the requirement of the tender. Percy Ng’s evidence in this regard was

not challenged in cross-examination.

207. Terms such as “low” prospects and “unlikely” event of winning
involve questions of degree. As explained in his interview, Chan’s
expectation was that the dummy bids were so unlikely to win that the bidders
would not even want to “waste the taxi fare to physically go and submit” the
bids and that instead Hung would collect the tenders and submit them to
YWCA.?" 1t is to be noted that in fact, Hung offered to repay Shek his taxi
fare for going to YWCA and that Hung delivered Tech-21’s bid to YWCA.

208. Chan’s understanding with Hung can further be seen from what
he went on to do with Hung. Immediately after their conversation on 5 July
2016, by email at 16:14 Chan informed Hung of BT’s bid prices and also that
BT would be tendering the Dell-Nutanix solution, and said he would share
with Hung the whole table when finished so that he could ‘“give the quotation
to [his] friend to just fill in”. This can be contrasted with the email he sent
Lok shortly afterwards at 16:22 in which he took care to set out only the
technical specifications of the Nutanix node, and nothing on price. If Chan
had wanted to send Hung only the specifications, he could have done it in the
same way. By e-mails dated 10 July and 11 July (see §§130-131 above),

Chan sent Hung copies of BT’s completed Schedule of Rates (among other

27 Chan’s interview record, §§1669-1680.
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things), again with the actual prices that BT intended to submit to YWCA,
saying it was the template he had prepared for Hung’s friends to fill in.

209. BT’s bid prices included not only the cost of the Nutanix
software but also the cost of the Dell hardware and BT s own mark-up margin
on both components. Thus Chan was quite willing and indeed anticipated that
the content and prices of his bid would be shown to the friends. As Chan
accepted in his evidence, it would not be necessary for him to reveal BT’s
prices if the agreement was simply to find four companies which would
formulate and make their own bids. Nor was it necessary for him to send
BT’s prices to Hung for any legitimate purposes between BT and Nutanix

unrelated to friends’ bids.

210. Then there was also Chan’s e-mail of 11 July to Hung (see §131

above), where Chan stated:

“If your friends run into any problem, I can help to pdf them if they
can provide me with the figure. And don’t forget to markup at least
30% on top of mine.”

In his evidence, Chan confirmed that the “figure” was the bid price that the
friends would be submitting to YWCA. In the context of this e-mail and the
documents attached (in particular the Schedule of Rates filled in by BT), what
was written was, on an objective and natural reading, clearly a request to
ensure that Hung’s friends would tender prices that were at least 30% higher

than BT’s bid prices. The documents attached to the e-mail did not set out

BT’s cost, but did set out the prices that BT was going to tender to YWCA.

211. In his interview and in his statement, however, Chan said that he

made a mistake in the language and that what he really meant was to remind
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Hung to mark up the prices that Nutanix would charge his friends by at least

30% over BT’s cost.

212. The respondents submitted that the Commission cannot disown
or contradict the contents of Chan’s witness statements. Three points may be
made here. First, I accept that on such a matter as what Chan meant by the
words he used, it is difficult for the Commission to invite the Tribunal to
reject the evidence on the ground that Chan’s memory was not reliable or that
his evidence was mistaken. In submitting that Chan’s suggestion is “not
credible”?® the Commission came close to saying Chan was untruthful on this
point, which was not permissible. Further, no prior notice was given that the
Commission intended to submit that Chan’s evidence on this point should be
rejected as incredible. For these reasons, while I have grave doubt on the
veracity of the explanation offered by Chan (who was very good at English),
I shall proceed on the basis that he did in fact subjectively mean to remind

Hung to mark up the prices that Nutanix would charge his friends by at least

30% over BT’s cost.

213. Secondly, whatever the subjective thinking of Chan might be,
what the request objectively conveyed to Hung was clear, namely, a request to
ensure his friends’ bid prices would be at least 30% higher than BT’s. This is
entirely consistent with Chan’s evidence, which claimed he made a mistake in

expression.

214. Thirdly, even on the basis that Chan requested Nutanix to mark
up its price to the friends by at least 30% over BT’s cost, it would nonetheless

be for the purpose of ensuring that the friends’ bids would not win — by

28 Applicant’s Closing §94b.
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making sure that their bid prices would be higher than BT’s or at least not
lower than BT’s by a sufficient margin to overcome BT’s other advantages.
Chan explained in his evidence that even if the friends’ bid prices were lower
than BT’s, then provided they were “very close” (within 1% or 5%), he was
confident BT would still win. In Chan’s words during his interview, “as long
as there is a 30 per cent difference between their cost and our cost, then we
should be fine, so everyone should be safe, yes, if you know what I mean”.?

In his evidence Chan also said the request was to satisfy Dell that it was given

a deep discount but he did not say, nor I do not accept, that this was the sole

purpose.

215. In his interview Chan also said that the request to make sure the
other bidders’ cost would be at least 30% more than BT’s came from Dell,
which I do not accept. But he also said he reasoned that Dell did not know
they were dummy bids because “if they know it’s a dummy bid, they don’t
have to remind me of this...”.3® This shows that Chan intended that the

dummy bids were not supposed to win.

216. Of course, to ensure everyone was “safe”, from Chan’s point of
view the chances of BT being accidentally defeated by a dummy bid should

bl

be as “low” and as “unlikely” as possible, although obviously the dummy
bids’ prices should not be so out of the range as to arouse suspicion on the part
of YWCA. In the contemporaneous communication, Chan had referred to
avoiding suspicion, albeit not in relation to pricing (see his e-mail to Hung at

19:14 on 15 July 2016 and also the audio message on the same date referred to

in §§135-136 above).

29 Chan’s interview record, §1513.

30 Chan’s interview record, §1539.
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217. Furthermore, Chan did not only provide his own bid prices to
Hung and requested the mark-up for the friends, he also helped prepare
documents for the friends. In his evidence,’' Chan explained that he sent
Hung a set of largely completed tender documents that BT were going to
submit “to help his friends to fill in those documents”, although he wanted BT
to win the tender. From Chan’s point of view, he would not have gone to such
lengths to assist Hung’s friends absent an arrangement with Hung that the
friends would merely be submitting bids that were intended not to win but to
help BT win. In his interview Chan accepted that he “prepared all these
documents for Thomas to assist him to submit some dummy bids”.3> He also
said that if Hung’s friends were submitting “a genuine bid”, he would not

have helped them.3

218. Chan also explained in re-examination that he did not just leave it
to SiS and Innovix to complete their own tender documents because he “knew
that they would not spend any time at all to read these things”. He also said in
his interview that if he did not help, they would not do it properly,* and he
was worried that Hung would “just copy and paste” what Chan had given
him.? 1In his statement, Chan states: “I deliberately changed the wording in
each of the documents for Thomas because I wanted to avoid having identical
documents submitted, as that would arouse suspicion with YWCA”. Quite
plainly Chan considered that SiS and Innovix would not genuinely be
submitting bids to compete and believed they knew they were to submit
dummy bids just to make up the numbers. Chan knew what he and Hung

agreed was not acceptable and would fail to mislead YWCA if it found out.

31 Chan (Re-X) [Day 6/19:2-10].

32 Chan’s interview record, §§1574-1575.
33 Chan’s interview record, §§1735-1740.
34 Chan’s interview record, §1611.

33 Chan’s interview record, §§1577-1585.
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2109. In his statement, Chan said he believed that each of SiS, Innovix
and Tech-21 knew that the bids submitted by them were dummy bids in the
sense he had described, and he suspected that Innovix also knew that this was
to help BT win the tender. Leaving aside their evidential value on the
knowledge of SiS, Innovix and Tech-21, these statements are clearly evidence

of Chan’s own understanding as derived from his arrangements with Hung.

220. In his audio message to Hung and e-mail to Percy Ng on 15 July
2016, Chan emphasised the need to submit all four bids by the deadline on
18 July, otherwise all the efforts would “go to waste” and be “in vain™. In his
interview Chan explained that he was concerned that if the tender was not
successful, there might be a third tender, and that BT might not be able to

participate as “no company can afford to do one bid three times”.3°

221. For their part, Nutanix submitted that the only agreement
between Hung and Chan is that, in light of YWCA’s requirement of a
minimum of five bidders, Hung agreed that he would try to find four Nutanix
partners who would submit bids in the second tender.’” Nutanix submitted
that there is no evidence to suggest that Chan and Hung had any meeting of

8 It was said that Hung knew

minds that the bids would not be genuine.?
YWCA had selected Nutanix software and in all probability Nutanix would
receive an order from a partner for its software to be supplied to YWCA, and
that there was little incentive or reason for Nutanix to engage in anti-

competitive conduct.

36 Chan’s interview record, §§1647-1654.
37 Nutanix Closing para 132.
38 Nutanix Closing para 134.
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222. Having regard to the actual evidence, I am unable to accept this
submission. Nutanix was very keen to make sure that BT would win the deal.
On 5 October 2015, when there was still concern whether YWCA could
afford to purchase a Nutanix solution, Edward Yeung (Nutanix’s Managing
Director for Hong Kong and Taiwan) stated in an e-mail to Percy Ng (copied
to Chan and Hung) headed “YWCA™: “Just tell us how we can help you
win ... Whatsapp me what you need and will try to help”. A few days later,
Edward Yeung sent an e-mail to Hung headed “What do you need to close
YWCA”, stating: “If we must win this with BT. How?” In early February
2016, Percy Ng e-mailed Edward Yeung and Hung that BT had just lost a deal
on Nutanix solutions: “It’s a pity to all of us. Let’s get some new wins in the
new year of monkey shortly”, to which Edward Yeung replied (copied to
Chan and Hung and other Nutanix staff): “Thanks for your efforts and the
opportunity. Itis a pity. Yes we need to win YWCA”™.

223. It is plain that Hung agreed with Chan to make the arrangements
not only to ensure there would be at least five bidders so that the second
tender would not be abortive, but also that the friends’ bids were not intended
to win or would not win. In Hung’s e-mail on 8 July 2016 (§122 above), he
told his colleagues he was assisting by asking four Nutanix channel partners to
take part in the second tender “to make sure Dell win the deal”. In referring to
Dell, Hung meant the BT/Dell bid. Hung knew that YWCA wanted the Dell-
Nutanix solution. He had specifically learnt from Percy Ng in relation to the
first tender on 21 June 2016 that YWCA wanted a Dell-Nutanix solution. The
proof-of-concept equipment on loan to YWCA was Dell-Nutanix servers.
Chan had also told Hung on 5 July that BT was proposing the Dell-Nutanix
solution in the second tender. Yet, of the four sets of tenders Hung prepared
for his friends, three offered the Nutanix-NX solution; only Innovix’s bid

offered the Dell-Nutanix solution. As for Innovix’s bid, in his e-mail to Siu at
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09:16 on 18 July 2016, Hung made clear who was to win: “We help BT to bid
for Dell deal”. Hung had also, of course, with knowledge of BT’s bid,
determined the bid prices of SiS, Innovix, Tech-21 and iCON that were, for
the main item (2.1), 44.6%, 16.7%, 27.7% and 27.7% higher than BT’s
respectively (see the table in §139 above). Innovix’s bid also had the highest

price for the 4™ and 5™year’s maintenance, which was exactly 20% higher

than BT’s.

224, The contents of the tender documents Hung prepared for SiS,
Innovix and Tech-21 are also telling, as will be seen below. Had they been
intended by Hung to be genuine bids representing those firms’ real attempt to
win business, they would not have been such botched documents, as described
in sections F, G and H below. For the Compliance List, he used those
prepared by Chan for SiS and Innovix. He did not prepare a Compliance List

for Tech-21 at all with the result that it was missing from its bid.

225. The respondents relied on the fact that in preparing his statement
with the Commission, Chan had declined to include the words “submit
dummy bids to make sure BT wins this deal” or to equate “dummy bids” with
“non-genuine bids”. From the totality of the evidence, however, it is entirely
clear that it is both an objective and a subjective aim of the agreement to
submit bids that would not be counted but would not win, the natural
consequence of which was that BT would win. Further, while it could be said
that the dummy bids were real in the sense that they were capable of being
accepted by YWCA and, if accepted, would become binding on the bidders,

they were not genuine in the sense that they were not intended to win.

226. The respondents also submitted that bidders often enter a tender

with a low expectation and low prospects of winning, that there can be no
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suggestion there is anything anti-competitive merely because bids were
submitted with a low prospect of success, and that at least in the case of Siu
(Innovix), his experience in practice was that out of the many quotations he
provided, only a very few would end up in purchase orders. As can be seen

from the evidence, however, this is far from the facts of the present case.

(5) Conclusion

227. Taking account of all the evidence, I have no doubt that Chan and
Hung came to an arrangement that bids were to be submitted from Hung’s
friends solely to make up the numbers to make the second tender valid. The
bids were not intended or supposed to win. They were to have such a low
prospect of winning that it would be safe, and they would instead enable BT
to win. The fact that, in the unlikely and wholly unintended event that a
dummy bid won the tender, it would be honoured, does not mean that it was

intended to win or was a genuine bid in the relevant sense.

228. In my view, the evidence overwhelmingly demonstrates, and
I find, that there was an agreement or concerted practice between Chan and

Hung:

(1) Chan and Hung both knew YWCA had a requirement of a
minimum of five bids and the first tender had failed because there

was only one bid, from BT.

(2) For the second tender Chan and Hung agreed to procure from
four friendly Nutanix channel partners (i.e. SiS, Innovix, Tech-21
and 1ICON) a dummy bid each.

(3) Chan and Hung were of one mind that these bids were not

intended to win, were to have such low chance of winning that



(4)
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(6)

(7)

(8)
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they would make sure that BT win, and were submitted solely for
the purpose of making up the numbers to meet the 5-bid
requirement so that the second tender would be valid and BT’s

bid would win.

Chan provided commercially confidential information (including
BT’s own bid prices) to Hung for the purpose of their agreement,
and, to make sure the friends’ bids would not outbid BT, he asked
Hung to ensure the friends’ bid prices (or, in Chan’s mind, their

cost) were marked up by 30%.

With knowledge of BT’s bid including the prices, Hung prepared
the friends’ bids, inserting bid prices ranging from 16.7% to
44.6% higher than BT’s.

Chan and Hung also agreed to use the documents filled in by
Chan (i.e. the Compliance List) for two of the friends (SiS and

Innovix).

Chan and Hung intended that YWCA would, without its
suspicion being aroused, take the dummy bids as genuine and

count them towards the required number.

As agreed, Hung procured bids from SiS, Innovix and Tech-21
which were not genuine, but failed eventually to procure a bid
from iCON.
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F AGREEMENT BETWEEN NUTANIX AND SiS

229. This section deals with the agreement between Hung and Shek.
The question whether Shek’s acts are attributable to SiS is dealt with in
section I below. The Commission contends that Hung and Shek made an
agreement for Shek to submit a non-genuine bid just to make up the numbers

in the second tender.

230. The basic circumstances in which Shek came to submit a bid in
the name of SiS are not in dispute. The telephone conversation between Hung
and Shek on 17 July 2016 and what they did the following day have been set
out in §§149-157 above.

231. Hung prepared the tender documents to be submitted in the name
of SiS, including the prices in the Schedule of Rates. The bid offered
Nutanix-NX equipment, not Dell-Nutanix. The price inserted for the main
item (2.1) — as determined by Hung — was 44.6% higher than BT’s. Shek
knew that YWCA wanted to purchase Dell-Nutanix equipment, and that Dell

had a deal registration with Nutanix.

232. Shek printed off the documents from Hung’s e-mails on the
morning of 18 July 2016 but did nothing to them on his own until Hung
arrived at SiS’s office in Chai Wan shortly after 11:10. When they met, time
was short. Hung told Shek where to sign and fill in the information required,

and Shek did so without making any changes to the information set out by
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Hung. Shek looked at the documents but not in any detail. The whole process
took only minutes — they had already parted by 11:24. They were in real
haste because there was a deadline for submission of the tender at 12:00.
Shek had to go to YWCA in Mid-Levels to deliver SiS’s bid and another bid
Hung entrusted him with (which was in fact Innovix’s), while Hung had to
collect Tech-21’s bid in Kwun Tong before taking it to YWCA. Hung offered

to reimburse Shek for the taxi fare.

233. Shek said that his understanding was that SiS’s bid was “just to

make up the required number”®

and that he had never thought of winning the
tender. This is why the details (including the bid prices) were not of concern
to him. Indeed, Shek said he believed Hung had put in very high bid prices in
SiS’s bid so that it would not be selected by YWCA. Hung did not tell Shek,
and Shek did not know, which other companies were also submitting bids.
But Shek clearly knew there was some requirement in connection with the

tender that there had to be a certain minimum number of bids.

234. I bear in mind that Shek was an immunised witness and that, as
such, his evidence must as a general rule be approached with caution: HKSAR
v Shek Ka-kwan (CACC 438/2014; 27 January 2017). Not surprisingly,
Shek’s credibility has been heavily attacked by SiS but, importantly, not with
respect to his evidence of what he had agreed to do with Hung. In SiS’s
submission, the common theme around the matters on which Shek had been
untruthful is that they either seek to tie SiS to his own wrongdoing, or else to

minimise his own role in it.*°

39 In his Chinese statement: " R25 7 E=H8, -
40 SiS Closing §134.
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235. Shek’s evidence on what Hung told him and asked of him on 17
and 18 July 2016, and his evidence on purpose of SiS’s bid and that he never
intended or believed SiS’s bid would win, seems to me to be entirely
consistent with the other facts. No one challenged Shek in cross-examination
with respect to that evidence. Indeed, in its pleaded case SiS relied on Shek’s
evidence in that regard in order to explain why he concealed his actions from

SiS.*! Taccept that evidence.

236. Furthermore, as SiS pointed out, the tender documents Hung
prepared for SiS were replete with errors: for example, the business
registration filled in had an expired validity date; the technical proposal
misstated SiS’s name as “SiS Distributor Limited” rather than “SiS
International Limited”; the Supplier Profile Form stated SiS’s work schedule
to be 30 days per month and 24 hours per day. This fortifies Shek’s evidence
on the nature of the bid Hung told him to sign and submit.

237. On the evidence, I find that:

(1)  Pursuant to his agreement with Chan, Hung needed to procure

Shek to submit a dummy bid in the name of SiS.

(2)  Shek knew that a certain minimum number of bids were required

in the YWCA tender.

(3) At Hung’s request, there was an agreement between Hung and
Shek that Shek would submit a bid in SiS’s name to YWCA just
to make up the numbers but not genuinely to compete in the
tender. Neither of them had any intention or expectation that

SiS’s bid would win.

4l SiS Closing §121.
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As they both knew, SiS’s bid documents, and in particular the bid
prices, had been provided by Hung. They were not prepared by

or in consultation with Shek or anyone else in SiS.

Hung knew BT’s bid prices and that YWCA preferred the Dell-
Nutanix solution. He had prepared SiS’s bid in such a way that it

would offer the Nutanix-NX solution and at a price 44.6% higher
than BT’s bid.

Shek did not know BT’s bid prices or indeed that BT was bidding,
but he knew SiS’s bid was not intended to win — it was submitted
solely to help ensure the tender was valid and that someone else

would win.

Both Hung and Shek intended that YWCA would treat SiS’s bid

as a genuine bid and count it towards the required number.

AGREEMENT BETWEEN NUTANIX, BT AND INNOVIX

This section deals with the agreement involving Innovix. The

basic facts concerning Innovix’s bid in the second tender are not in dispute

and have been set out in section D(8)(a) above (§§141-148). The Commission

contends that there was an agreement or concerted practice among Nutanix,

BT and Innovix for Innovix to submit a non-genuine bid to YWCA to help BT

win the tender.

239.

Innovix raised an objection that it was not open to the

Commission to advance a case of concerted practice because “‘concerted
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practice” was not mentioned in the Originating Notice of Application. I reject
this objection. While the Originating Notice of Application referred to an
“arrangement” between Nutanix, BT and Innovix, the Commission’s Reply
made it clear that it was alleging agreements or concerted practices. The basis
of the Commission’s argument, both formal and substantive, was clear to

Innovix on the pleadings.

240. Again, Hung had prepared the tender documents to be submitted
by Innovix, including the prices in the Schedule of Rates. The prices inserted
were 16.7% higher (for the main item — Item 2.1) and 20% higher (in respect
of annual maintenance for the 4" and 5™years) than BT’s prices. Hung
emailed the tender documents he had prepared to Siu and Cheung on 18 July
2016. Later, in Hung’s presence, Siu filled in the blanks and signed the tender
documents (except the Supplier Profile Form which was signed by Cheung).
Hung took away the tender documents, which were eventually delivered by

Shek to YWCA together with SiS’s bid.

241. Siu and Cheung were called by Innovix to give evidence at trial.
Siu was a Product Manager of Innovix. He explained that Innovix was both a
distributor and re-seller of IT products. His team, being one of two such
teams in Innovix, was responsible for a number of brands of products
including Nutanix, and handled a large number of transactions every year (eg
around 5,800 purchase orders in 2016) and several hundreds of requests for
quotations and other enquiries from customers each week. Although he rarely
came across tenders, he considered his role to be the same, ie to provide a
quotation for the customer’s consideration. In the case of Nutanix products,
Innovix had to ask Nutanix for a quote in order to pursue any business

opportunity.
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242, Siu was involved in providing quotations for the Nutanix-NX
solution to BT for the YWCA opportunity in the summer of 2015 (see §§93-
100 above), but by early January 2016 he had learnt that YWCA wanted a
Dell-Nutanix solution instead. He said that this meant the end of his team’s
involvement because another team in Innovix (in particular, Jacky Lee’s) was
responsible for Dell products. He said that after passing to Jacky Lee at the
end of January 2016 the e-mails on technical issues between Innovix, BT,
Nutanix and YWCA, he did not have any further involvement with the
YWCA opportunity until July 2016. He was not aware of the first tender.

243. Cheung received the invitation to the second tender from YWCA
and passed the documents to Siu. As to the telephone conversation with Hung
on around 14 July 2016 in which he mentioned YWCA’s tender invitation and
Hung said he would “handle” it (see §141 above), Siu said he understood
Hung to mean that Nutanix would decide whether to provide Innovix with a

quotation and revert to him.

244, Siu explained that he was not feeling well on the morning of
18 July 2016 and arrived in his office at around 10:00. He said shortly after
opening the attachments to Hung’s two e-mails at 09:16 and 09:59 that
morning, Hung arrived at Innovix’s office. In his statement he said he had no
recollection of reading the sentence “We help BT to bid for Dell deal” which
appeared in the first e-mail or hearing it from Hung. In his oral evidence he
positively said he did not read it. He further said in his statement: “Even now,
after my attention has been drawn to this sentence, I do not understand what

the phrase was intended to mean and I have no idea what Hung meant by that”.

245. Siu went through the tender documents with Hung in the meeting

room (except the Technical Proposal which Hung prepared without showing



-91 -

Siu). He said Hung was clearly in a rush and kept telling him to hurry in
completing the papers. Siu said the entire process, lasting no more than 20 to
30 minutes, was quite hectic and he had to run around the office to obtain the
missing information such as the business registration records and to ask
Cheung to sign one of the documents. Siu did not change the prices filled in
by Hung and although Siu did not recall discussing Innovix’s margin with
Hung, he said he felt “comfortable” that Innovix would end up with room for
its margin if it won the tender. Hung offered to deliver the tender documents

to YWCA and, as Siu was not feeling well, he had no objection.

246. Siu said he was not at that time aware that BT was also a bidder
in the second tender, that anyone had a deal registration with Nutanix relevant
for the second tender or that YWCA’s procurement rules required at least five
bids for a valid tender. He considered that whether anyone had a deal
registration with Nutanix was not relevant to his decision-making process
when providing quotations for Nutanix products. He believed he had
“properly considered and completed” the tender documents for Innovix and
that, once submitted, they would constitute “a genuine bid with a good chance

of winning”.

247. Cheung was an Assistant Product Manager of Innovix. He
worked with Siu in handling Nutanix products from July 2015 to the end of
June 2016. His evidence was that he found Hung very pushy, scary and
difficult to work with and that he agreed to stay on in Innovix beyond June
2016 only after it was agreed that he need not work on Nutanix matters from
July 2016. YWCA'’s second tender therefore took place during his transition

period.
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248. Cheung also recalled that in late 2015 he learnt that YWCA
preferred the Dell-Nutanix solution and considered that thereafter it would be
a matter for Innovix’s Dell team. When he received the WhatsApp message
from Hung at 07:56 on 18 July 2016 (see §143 above), he told Hung to
contact Stu. He arrived in the office at about 09:15 and then went out with his
colleagues for breakfast before returning to the office at about 10:00. He had
not read the two e-mails from Hung to Siu which were copied to him. He
recalled that later that morning, Siu came to his desk and asked him to sign
some papers, saying they were tender documents. Cheung signed them

without paying any attention.

249. Cheung’s evidence was of peripheral relevance. As to Siu, I do
not find him a reliable witness and in critical respects I do not believe his
evidence. He was evasive during cross-examination. His answers do not

hang together.

250. The Whats App message Hung sent him at 08:35 on 18 July 2016
began with the phrase “Need your help”. Hung was asking Siu for help; he
was not offering help to Innovix to bid for the YWCA business. Siu’s
response that he did not find those words surprising because if Innovix won
the deal Nutanix would also have business, does not sit well with their
description of Hung as ‘“scary”, “aggressive” and “pushy”, or with Siu’s
evidence that he was simply expecting Hung to help him by providing him

with a quotation.

251. Siu had not even attempted to fill in the tender documents by
himself prior to 18 July 2016. Although Innovix had not requested or
authorised Hung to prepare a tender for it, Hung had taken it upon himself to

do so, and had gone to the lengths of filling in the forms as far as he could
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including the prices. Siu’s claim that he was not surprised by this either was
unrealistic if it was Innovix’s genuine bid. When asked whether it was a
normal procedure at Innovix for an outsider such as Hung to draft Innovix’s
tender submissions at his own initiative, Siu was unable to provide any
credible explanation other than to say he found it “reasonable”. In fact he said

he had rarely come across tenders, as opposed to requests for quotation.

252. The 09:16 e-mail from Hung to Siu expressly stated “We help BT
to bid for Dell deal”. The e-mail also asked him to print two copies and he did
s0.* Since he said he was a person who disliked hardcopies, he would not
have printed off two copies of the attachments unless he had read the e-mail.
I do not find it credible either that he had no recollection of reading the
sentence (as claimed in his statement) or that he did not read the e-mail (as
claimed in his oral evidence). He was not able to give a satisfactory answer to
whether it was his practice to open attachments without reading the text of
e-mails. Just prior to the weekend, on around 14 July, Siu had asked Hung
what should be done with regard to the YWCA tender which had a deadline of
Monday 18 July noon. On 15 July, Friday, Cheung forwarded to Siu the
reminder from YWCA (Wong) stating the Monday deadline and requesting
for a tender. When he finally received Hung’s email on Monday he would

have wanted to know how Hung wanted to “handle” the tender. I found that

Siu did read it.

253. It is also not credible that Siu did not know what that sentence
meant. It was a short, simple sentence. Siu admitted he knew what “BT”
referred to. In writing it, Hung plainly thought that Siu would know what he

meant. After all, Siu had been involved in helping BT with giving quotations

42 Siu said either he or Cheung (though he was not sure which) printed the documents but since
Cheung had not read the e-mails, it must be Siu who printed the attachments.
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to YWCA for the Nutanix system, and later learnt that YWCA wanted the
Dell-Nutanix solution instead of the Nutanix-NX solution. He received the
invitation to the YWCA tender and had asked Hung what should be done with
it. On Monday morning the email to him had the subject of “YWCA Tender
deadline today”, told him to “help BT to bid for Dell deal”, and attached
completed YWCA tender forms for him to sign. Siu accepted that he had
wondered from time to time what Hung was getting at, but could offer no
alternative meaning. His claim that even after the Commission’s investigation
and the commencement of these proceedings, and even as he was testifying in
the Tribunal, he still had “no idea” what Hung meant, is to my mind utterly
beyond belief. Plainly, as he well understood, it indicated to him an

arrangement whereby Innovix was to put in a bid to YWCA, not to win but to

help BT’s bid win.

254, The Schedule of Rates had been completely filled in by Hung,
leaving only the signature. Remarkably on his case, Siu did not know how
much Innovix would itself have to pay for the product. His explanation was
that he took a look at the price in the Schedule of Rates, guessed the cost price
which he thought would be “a bit more than HK$200,000” per node, and
thought the tender price should be “okay”. I find this explanation wholly

incredible.

255. The mark-up margin of Innovix is a matter for Innovix to decide.
It is against business common sense that Innovix would submit a tender, with
a price binding on itself, without even obtaining a quotation from the ultimate
vendor. If Innovix’s bid was truly intended to be genuine, it is inconceivable
that Stu would have taken no step at all to find out what Innovix would be
charged for the product by Nutanix or Dell, particularly given the importance

he attached to prices and numbers.
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256. Since Hung was there in Innovix’s office, there was no reason
why Siu did not obtain a quotation from him, which was what he claimed he
thought Hung would revert to him with. In cross-examination, Siu said there
was “not a word” discussed with Hung as regards the cost price for Innovix,
but could not credibly explain why. Siu said he did not raise it with Hung
because he (Siu) “did things based on trust”. He knew Hung would not let
Innovix make a huge profit but trusted that he would give Innovix “at least a
reasonable margin”. This is hard to believe given that, according to Siu, he
did not like Hung very much at all and found him “pushy and aggressive”, and
“scary and difficult to work with”.** Hung had previously repeatedly made
demands to Innovix which required “huge resources” from Innovix but with

“all too little benefit” to it.

257. It is also incredible that Siu could “guess” the cost price, as he
claimed, because the evidence was that it would differ depending on which
kind of hardware was employed — Dell, Lenovo or Nutanix. At one point in
his oral evidence Siu said the price would be similar whichever hardware was
used, but just a little later he said he knew YWCA had earlier opted for Dell
partly because of the difference in price between Dell hardware and Nutanix
hardware. There is no explanation why he needed to “guess” when Hung was

right there at the office with him.

258. What was offered in Innovix’s bid was in fact the Dell-Nutanix
combination, which means that Innovix would have had to source from Dell.
The evidence from Nutanix (Frank Young III) was that for a Dell-Nutanix
solution, the product (Dell hardware packaged with Nutanix software) would
be sold by Dell directly who would pay a royalty to Nutanix for the software

component. Siu did not know how much Dell would charge. In fact, on Siu’s

43 a description of Hung by Cheung with which Siu agreed.
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evidence, what Dell would charge Innovix would never have entered Siu’s
mind at all because he did not even notice that Innovix’s bid offered a

Dell-Nutanix solution; he thought it was a Nutanix-NX solution.

259. If the bid was genuine, it would be extraordinary that Siu, as he
claimed, did not notice that the Schedule of Rates specified a Dell-Nutanix
solution rather than a Nutanix-NX solution. The model numbers for the two
products were completely different, and Siu said he was very familiar with
Nutanix products. Even if Siu was a “computer geek” (in the words of
Innovix’s counsel) who would not read the fine print of a tender document,
and even assuming he was as busy as he claimed, he would at least have paid
attention to what product he was offering to sell in the tender. On his own
evidence, while he might not be too interested in the other information, the

“most important” was the price and technical documents.

260. The only credible explanation for what happened was that he did
not care. It was simply not a genuine bid. He had no expectation that Innovix
would be called upon to deliver whatever was written there. There is no truth
in his claim that he had carefully and properly considered the tender

documents.

261. It is plain that Siu approached the tender documents in a

“slap-dash” manner.

(I) In the Form of Tender, Siu filled in the initial numbers of
Innovix’s business registration certificate and its date in the
section intended to apply where a subsidiary of the tenderer will
be submitting the bid and gave no particular thought as to
whether it would be Innovix or its subsidiary that might take up

the opportunity. Incidentally, the Form of Tender sent by Hung
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to Siu (as one of two attachments to the 09:16 e-mail) had
Tech-21s website address and Steve Ng s e-mail address inserted.
These were tippexed out when Siu completed the form with

Hung.

Siu had read neither the Terms and Conditions of Tender nor the
Technical Specifications before signing the Compliance List
which provided what were supposed to be Innovix’s answers to

questions about those documents.
As for the Supplier Profile Form:

(a) It wrongly stated Innovix to be a “Partnership” (as opposed

to “Private Corporation™).

(b) None of the documents requested in the Supplier Profile
Form, such as a brochure and the business registration
certificate, was included with the tender. Nor was any
banking information provided. In the space for the bank’s
name, Hung had typed in the words: “Detail will provided

when Tender Award” (sic).

(c) Under “work schedule”, Hung had typed 5 Days/Month,
7 Days/Week, 24 Hours/Day”. Siu crossed out “5” and
wrote down “30”, but even with the amendment the work

schedule was still patently unrealistic.

Siu did not prepare and include any Technical Proposal which
was prominently stated in Part D of the Form of Tender as a
document required as part of the tender offer:

“ The Tenderer is required to provide a Technical Proposal,

which forms part of the Tender Offer, for the consideration of
the [YWCA]. ...”
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Furthermore, YWCA’s invitation letter and e-mail of 8 July 2016
had mentioned the Technical Proposal as one of the documents

required for the tender to be acceptable.

(5) Siu did not apply Innovix’s company chop to the tender

documents.

(6) Siu did not even keep a copy of the tender documents as filled in,

amended, and signed.

262. While one does not necessarily expect perfection in the
documentation, a company which had any desire of winning the tender would
have taken some care with the preparation of the tender documents.
Clause 1.8 of the Terms and Conditions of the tender expressly provided that
tenders may not be considered if complete information was not given or if any
of the particulars and data asked for in the Form of Tender, Schedule of Rates
and/or Letter of Invitation were not furnished in full. This is not a simple

quotation that Siu could provide by sending a short email.

263. Innovix submitted that there was no motive for Siu to agree to
submit a non-genuine bid to YWCA. However, as the documents show, it
was Hung’s request to Siu for help, which was in turn to help BT’s bid. I do
not think that the absence of any specific financial or commercial reward
shows the agreement to be improbable. After all, the parties were in a
continuing relationship: Innovix was one of the only two distributors of
Nutanix products in Hong Kong at the time, and despite being a relatively new
entrant to the Hong Kong market, Nutanix products accounted for about 5%
of the team sales of Siu. Nutanix was also a major player, if not the one with
the biggest market share worldwide — for hyper-converged systems in 2015 to

2016.
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264. For its part, BT knew Innovix was one of the “friends” from
whom Nutanix would procure dummy bids. I reject BT’s submission that
“they had no knowledge that Nutanix were contacting Innovix”.** On 5 July
2016 Chan already told Hung that once Chan finished the table (referring to
the Schedule of Rates), “I will share it with you so you can give the quotation
to your friend to just fill in”. On 6 July, Hung gave Chan four names
including Innovix. On 10 July, Chan sent Hung BT’s completed Schedule of
Rates saying: “Attached is the template I prepared for your friends to fill in”.
In fact, on 15 July, Chan prepared and sent Hung a Compliance List with

Innovix’s name filled in.
265. In my judgment, the evidence shows beyond doubt that:

(1)  Pursuant to his agreement with Chan, Hung needed Siu’s help to
submit a dummy bid to YWCA in the name of Innovix to help

make up the numbers so that BT would win the second tender.

(2) BT knew that Innovix was one of the friends from whom Hung
was to obtain a dummy bid, which was not intended to win but

just to make up the numbers.

(3)  Siu agreed to help. He knew that BT was entering a bid and what

Hung requested of him was intended to help BT win.

(4)  Siu knew that the bid for Innovix and, in particular, the bid prices,
had been prepared by Hung and not by himself, without any
reference to anyone in Innovix. Hung knew BT’s bid prices and
that Innovix’s bid prices on the main item were 16.7% higher,
though there is no evidence that he told Siu this. Nor did Hung

tell Chan Innovix’s bid prices. But all three knew that Innovix’s

44 BT Closing §98.
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bid was not intended to win and was submitted solely to help BT

win, and they all had no expectation that Innovix would win.

(5) They all intended that YWCA would treat Innovix’s bid as a

genuine bid.

266. There was therefore a trilateral agreement between Nutanix, BT
and Innovix for Innovix to submit a dummy bid to YWCA to help BT’s bid.
Alternatively, they knowingly substituted practical cooperation for the risks of
competition by procuring Innovix to submit a bid with no intention of winning

but with the intention of helping BT, and thereby engaged in a concerted

practice.
H. AGREEMENT BETWEEN NUTANIX AND TECH-21
267. This section deals with the agreement between Nutanix and

Tech-21. The Commission contends that there was an agreement or concerted
practice between Nutanix and Tech-21 for Tech-21 to submit a non-genuine

bid to YWCA.

268. The basic facts are again not in dispute (see section D(8)(c)
above). On 6 July 2016, Hung sent a message to Steve Ng, Sales Manager of
Tech-21, stating: “may I have your help on one pig pig quotation. YWCA or
YMCA. I call you now?” They then had a telephone conversation. Tech-21

received the invitation to the second tender but its director, Ivan Lau, did not
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originally intend to bid, and replied to YWCA to that effect at 10:23 on 18
July 2016.

269. Meanwhile, Hung had prepared the tender documents to be
submitted by Tech-21, including the prices in the Schedule of Rates. The
price inserted for the main item (item 2.1) was 27.7% higher than BT’s. The
product offered was a Nutanix-NX solution. Hung sent a message to Steve
Ng at 07:56 on 18 July 2016 stating: “Need your help on YWCA tender
response ...” They had a telephone conversation at 09:18, which was
followed by Steve Ng’s audio message to Hung at 09:20. There were further
telephone calls from Hung to Steve Ng and then, at 10:38, Hung e-mailed to
Steve Ng (1) the Form of Tender, (ii) the Schedule of Rates, and (iii1) the
Supplier Profile Form, for him to complete and sign. By 11:07 Steve Ng had
finished with the documents. After leaving SiS’s office in Chai Wan, Hung
went to Kwun Tong and collected Tech-21°s bid, which he submitted to

YWCA late, at 12:15. Tech-21’s bid did not contain a Compliance List.

270. Tech-21 called Steve Ng to give evidence. He explained that he
had first approached Hung in around December 2015 to enquire about
Nutanix products. Between then and mid 2016, Tech-21 had three business
dealings with Nutanix. He was on a long vacation between June and mid July
2016. He said that he was a bit confused by Hung’s WhatsApp messages at
07:56 on 18 July 2016 and therefore spoke to him on the telephone. He was
under the impression that Nutanix had already done the pre-sales preparatory
work with YWCA and that Tech-21’s chance of winning the tender was
“high”.

271. Steve Ng said that he checked the price Hung put in the Schedule
of Rates which he found to be similar to the price Tech-21 usually offered. As
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time was short, he had not gone through the details of the tender documents
except the price. He signed and stamped the company chop on the tender
documents, put them into an envelope and handed it to Hung in Kwun Tong.
He had not seen the Technical Proposal submitted with Tech-21’s bid, which

must have been inserted by Hung himself after collecting the envelope.

272. Steve Ng said he adopted Hung’s price since his main concern
was to win the tender. He thought that Nutanix would offer him “a good
price” and that he “would be able to negotiate a good price from Nutanix and
make some profit should Tech-21 win the bid”. He thought the chance of
winning the tender was “50/50”. He said some time after 18 July 2016 he
called Hung and asked whether Tech-21’s price was attractive and Hung said

it was. Steve Ng said he had never heard of the company “BT Hong Kong
Limited” and that he believed Tech-21’s bid was a genuine bid.

273. Although Steve Ng had already left Tech-21 by the time of trial,
I do not find his evidence reliable. In my judgment the evidence establishes
that Steve Ng knew that the bid submitted by Tech-21 was not intended to win

but was submitted simply as a favour to Hung.

274. Steve Ng claimed that he understood Hung was referring the
YWCA tender opportunity to Tech-21. However, he accepted that in doing so,
Hung would be helping him. But the WhatsApp message Hung sent him at
07:56 on 18 July 2016 started with “Need your help ...”. This was not usual
pleasantry, as Steve Ng claimed. Tech-21 had received YWCA’s invitation to
tender but did not intend to bid. Steve Ng’s boss, Ivan Lau, indeed replied to
YWCA at 10:23 on the very same day that Tech-21 would not be tendering.
In truth, Steve Ng knew that he was being asked by Hung for help and that he
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was helping Hung — rather than the other way round — by completing the

tender documents.

275. This is fortified by the audio message Steve Ng sent Hung at
09:20, which ran:

“ Does it require company stamp? [don’t know, it should require
having company stamp for normal case. I need to see and think as to
what to do for you.”*

276. Plainly Steve Ng knew that this was not a “normal case” and that
he was doing something for Hung. When asked about this audio message,
Steve Ng was unable to give any coherent explanation of what was abnormal

about this case, as shown in the following exchanges:

“Q. Now, in that conversation you made it clear — I’m referring to
the second sentence — that for the normal case a company
stamp would be required?

A. Right.
Q. So what was abnormal about this case?

A. That no company stamp was affixed, that no company chop
was affixed, if there was no company chop affixed and I got
flunked, so I will be dead.

Q. So if this was just a normal transaction, why did you not
arrange for the company chop to be used, as was the normal
practice?

A.  So I'said that the company stamp needed to be arranged. This
here says that the company stamp needed to be arranged.
Otherwise the customer might flunk me.

Q. Did you arrange for the chop?
A.  Yes.
Q. Was the chop used on the documents?
A.  Yes.
45 In Chinese original: " IREZMEBEZIRASIENER ? EZZZ----- KEF - EREZER AR

08 - FEEH R RFREY - o
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Q. Was there anything abnormal about this case that you had to
ask that question?

>

No.

In the end of that message you said to Mr Hung, ‘I’ll need to
see and think as to what to do for you’. Do you see those
words?

Yes.
Was that in response to Mr Hung asking you for help?
I would have to give him the reply that I would take the case.

oo P

He had asked you for help, and you were saying, ‘I’ll need to
see and think as to what to do for you’?

A. Right, correct.”

277. When the three tender documents were eventually sent to Steve
Ng at 10:38, time was very short, and he also had a meeting at 11:00. There
was clearly insufficient time for him to give proper consideration to the tender
documents. Steve Ng also admitted he had not read the terms and conditions

of tender before signing the tender documents without any alteration at all.

278. If Tech-21 was serious about the tender, it was important that it
submitted documentation satisfactory to those who had the task of awarding
the tender. Steve Ng’s evidence disputing this seems to me incredible. It is
however understandable why he denied it, since there were numerous

problems with Tech-21’s bid.

279. Prominently on the front page of the Form of Tender, Tech-21
did not fill in its business registration certificate number or the expiry date.
Instead, the phrase “Please FILL-in” appeared twice on that page as submitted,
which had obviously been inserted by Hung (and highlighted in yellow for
Steve Ng in the soft copy).
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280. Only one entry (in the space for seven numbered entries) was put
in Part D of the Form of Tender, namely “Overall Company Profile with
Technical Proposal”. However, Steve Ng had neither seen such Overall
Company Profile nor Technical Proposal, even though he signed the page and
stamped the company chop at the bottom. While a Technical Proposal was
eventually submitted with Tech-21’s bid, it is plain that Hung inserted it
himself into the envelope after he collected it from Steve Ng. Steve Ng said
he had not seen the Technical Proposal and had “no idea about this document
at all”. On Tech-21’s case, it would be extraordinary that Steve Ng did not
even think about the Technical Proposal, which, as stated in the Form of
Tender, was a document required and formed part of the tender offer (see
quoted words in §124 above). In fact, Steve Ng had no idea about the

document because he was not serious about the tender.

281. Steve Ng said he did not have any discussion with Hung about
the price. He simply signed and stamped the Schedule of Rates without
making any changes. He thought the amount stated in the Schedule of Rates
was the cost price to Tech-21, and that if Tech-21 really won the tender they
would “become thick faced” and start asking Nutanix to offer a lower cost.
I accept that Steve Ng did not discuss the price with Hung but I reject his

explanation.

(1) Steve Ng at first accepted that the “normal” procedure for
Tech-21 when tendering a price to an end-user was to include a
figure with two elements: (i) acquisition cost to Tech-21, and

(11) Tech-21’s mark-up margin.

(2) When questioned as to why this transaction was any different,
Steve Ng was unable to provide any coherent explanation.

Instead, he was forced to say that there was “no difference” and
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his “usual practice” was to give out a quote of “zero margin” and
then “negotiate the price” with the vendor. This, he claimed, he
did “all the time”.

This is wholly at odds with his statement, which stated that after
he had received a price quote from the vendor, he could decide

whether or not to mark up, and, if so, how much to mark up.

On Steve Ng’s new version, Tech-21 would inevitably make a
loss on its contract with YWCA wunless Tech-21 could
subsequently negotiate a lower price with Nutanix, given that if it
won, Tech-21 had to provide a 3-year onsite maintenance support
warranty, third-party liability and employee compensation
Insurance coverage, site supervision, site coordination with other
parties, site protection, site cleaning and debris removal under
item 1.0 in the Schedule of Rates. Yet Steve Ng simply signed it,
without changing the rates and without even speaking to Hung
about price at all. As a matter of business common sense, the

evidence is not credible.

This is not a case where Steve Ng was given a quote by Hung of
what Nutanix would charge Tech-21 and asked to make his own
bid to YWCA. He was faced with a remarkable situation where
Hung had, of his own motion, filled in the Schedule of Rates for
Tech-21 and sent it to Steve Ng simply to print out and sign.
There is no credible reason, if this was a genuine tender, why
Steve Ng simply assumed the bid price filled in by Hung was
Tech-21’s cost price, without speaking to Hung about the price at
all.

Steve Ng’s explanation is therefore implausible even in the
isolated context of the YWCA tender. It is wholly inconceivable

that this was Tech-21’s “usual practice” as he claimed.
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Steve Ng’s suggestion that he understood the price stated in the
Schedule of Rates provided by Hung represented Tech-21’s cost
is inconsistent with Siu’s suggestion that the price inserted by
Hung represented Innovix’s cost plus a mark-up margin for
Innovix (see §245 above). The truth is that neither explanation is

credible.

Tech-21’s submission that this might be a naive but innocent
attempt on its part to win a customer is not realistic. The only
reasonable inference in my view is that Steve Ng did not care
about the price and did not discuss it with Hung because the bid
was not intended to win and he did not expect Tech-21 would be

called upon to supply the product to YWCA.

Tech-21 did not fill in the Supplier Profile Form properly.

The form wrongly stated Tech-21 to be a ‘“Partnership” (as

opposed to “Private Corporation”).

It wrongly stated the total number of employees as “over 60

when there were only ten odd people in the company.

Under “work schedule”, Hung had typed “5 Days/Month,
7 Days/Week, 24 Hours/Day”, as in the form he had filled in for
Innovix. Unlike Innovix’s bid, however, no amendment was
made to “5 Days/Month” (see §261 above). The work schedule

as submitted just did not make sense.

Under “Bank Name”, Hung had filled in: “Detail will provided
when Tender Award” (sic), which Tech-21 left to stand.

Furthermore, Tech-21 did not submit a Compliance List with its

That means Steve Ng omitted both the Compliance List and the

Technical Proposal even though YWCA’s invitation letter and e-mail of
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8 July 2016 expressly specified both documents were required for the tender

to be acceptable.

284. Tech-21 also did not bother to keep a copy of the signed tender
documents.
285. Tech-21 submitted that between 18 July and 9 August 2016,

Steve Ng followed up with Hung and asked whether the price offered by
Tech-21 was attractive and whether they had the chance to win, and that Hung
told him it was attractive and they did have a chance. However, as I have
found the central part of Steve Ng’s story about the events on 18 July 2016
incredible, I do not consider this alleged subsequent conversation (albeit not

dealt with by the Commission in cross-examination) can be given credence.

286. It 1s true that there is no evidence to show that Steve Ng was
aware that YWCA required a certain minimum number of bids, or that Tech-
21’s bid was to make up a total of at least five bids, or that it was submitted to
help BT win. There is no evidence that Steve Ng knew who the other bidders
were. However, the way Tech-21 approached the tender is wholly
incompatible with any intention on its part that the bid was a genuine one
submitted with a view to winning the contract. On the contrary, the evidence
shows that Steve Ng saw this as an abnormal case. He knew he was
submitting a bid, which was not genuine and not intended to win, in
cooperation with Nutanix. The plain intention is to create a false impression
for YWCA that there was an independent genuine bid from Tech-21

competing in the tender.

287. On the evidence, I find that:
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Pursuant to his agreement with Chan, Hung needed to procure a

dummy bid from Tech-21.

The bid documents had been provided by Hung; they were not
prepared by or with reference to anyone in Tech-21, and Steve
Ng knew that. Steve Ng also knew that the bid prices had
already been inserted in the documents, but was not concerned

about them because he did not intend or expect the bid to win.

Tech-21’s bid was submitted solely because of Hung’s request

and as a favour, and Steve Ng knew that.

Steve Ng knew that Tech-21’s bid was not intended to win, and
did not have any expectation it would win, but he intended that
YWCA would receive Tech-21’s bid as a genuine bid and be led
to believe that there was an independent genuine bid from Tech-

21 competing in the tender.

ATTRIBUTION OF CONDUCT AND KNOWLEDGE
The issue

The competition rules in the Ordinance focus on the conduct of

undertakings. An undertaking, as defined in s 2:

“ means any entity, regardless of its legal status or the way in which it
is financed, engaged in economic activity, and includes a natural
person engaged in economic activity”.
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289. It can be seen that an undertaking designates an economic unit. It
does not correspond to the concept of a legal person. While undertakings may
be natural persons, very often they are companies. FEach of the five
respondents in this case is a company. A company acts through human agents.
There is no dispute that the conduct of Hung, Chan, Siu and Steve Ng was
attributable to Nutanix, BT, Innovix and Tech-21 respectively. The issue has
arisen, however, as to whether what Shek knew and did may be attributed to

SiS.

(2) The facts

290. The following facts are established by the evidence.

(a) The set-up within SiS

291. SiS was a wholly-owned subsidiary of SiS International Holdings

Ltd, a company listed on the Hong Kong Stock Exchange. The principal
business of SiS involved the distribution of IT products, including computer
storage, network and infrastructure products, in Hong Kong and Macau. This
means that SiS would purchase products from the vendors and sell them to
resellers who would on-sell them to end-users. It would also help vendors
market and promote their products to resellers. As a distributor, SiS did not,
with rare exceptions, sell directly to end users, and did not respond to tender
invitations from end-users. Exceptions occurred where, for example, resellers
purchased products from SiS for their own use, thereby assuming the role of
end-users, or a vendor had already signed a global contract with an end-user

and SiS was involved as a fulfilment hub to sell directly to the end-user.

292. Thus although the terms of the International Distribution

Agreement, whereby SiS was appointed a non-exclusive distributor of
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Nutanix products, allowed SiS to purchase Nutanix products for resale to both
resellers and end-users, SiS did not in fact sell directly to end-users. In
particular, SiS had never submitted a bid in the tender exercises of end-users.
This is consistent with the evidence that, on 6 July 2016, when Priscilla Szeto,
Assistant Sales Manager of SiS, received a telephone call from Wong (of
APD of YWCA) asking if SiS would be interested in submitting a tender to
YWCA for a hyper-converged system, she immediately replied in the negative,
though she mentioned that she could forward his enquiry to resellers. She
followed this up with an email of the same date to Wong in which she offered

to remind some resellers to respond to the tender.

293. In cases involving response to a reseller’s request for quotation,
SiS’s Sales Department would work with and obtain approval from the
Product Marketing Department, Technical Department, and Finance
Department before submitting the response to Raymond Au, Business
Development Director and the head of SiS, for consideration, who would also
pass the same to the Finance Department at the group level for the terms to be
reviewed. No single member of staff within SiS could individually decide on

the contents of a response to a request for proposal.

294. Within SiS there were well defined limits of employee
responsibility. Shek was at the material time one of eleven Product Managers
in SiS, who were relatively junior employees in the organisation, working
under the supervision of Joe Lam, Senior Business Manager. Each Product
Manager was responsible for approximately two vendors. One of those, in the
case of Shek, was Nutanix, starting from October 2015. His job included
providing product information to customers and organising promotional
activities, but he did not have authority to make any major decisions. He was

authorised to provide provisional quotations to resellers, but if a provisional
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quotation was acceptable to the reseller, the matter still had to be approved by
Shek’s superiors and other departments and eventually by Raymond Au. Shek
had no authority to commit SiS to any expenditure, to sign any outgoing
documents to bind SiS, or to enter into any formal agreement on behalf of SiS,
including the tender submitted to YWCA. Shek accepted that the statement in
the Form of Tender in SiS’s bid that he was the authorised personnel of SiS

was false.

295. SiS published a Code of Conduct for its employees. The version

current at the relevant time provided in clause 6:

- We believe in vigorous, fair and legal competition. The
anti-trust laws (aka competition laws, consumer protection laws
or unfair competition laws in some countries) prohibit business
practices that limit competition improperly. Although the spirit
of these laws is straightforward, their application to particular
situations can be very complex. Always seek legal advice if
there is any doubt.

- Agreements among competitors to fix prices, restrict output,
allocate markets or customers, rig bids or violate fair bidding
practices, or boycott the supplier or customer are prohibited and
generally illegal.”

296. After Shek joined SiS, there had been at least two compliance
training sessions for its employees on regulatory and compliance issues
organised by SiS’s vendors. One of them was held in September 2015 and
included topics on competition best practices, which explained that bid
rigging (referred to as a scheme in which businesses collude so that a
competing business can secure a contract for goods or services at a

predetermined price) was prohibited.

(b) The second tender

297. On 6 July, Wong called Priscilla Szeto and asked if SiS was a
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distributor of Nutanix products, to which Szeto said yes, and whether SiS
would be interested in submitting a tender to YWCA for a hyper-converged
system, to which Szeto said no. She however offered to forward his enquiry

to other resellers to see if they were interested.

298. Later that day, Szeto emailed Wong (cc Shek) and asked him to
provide the tender document so that she could chase the resellers to reply.
Wong replied (cc Shek), saying the detailed tender specifications were still a
work in progress, but gave the basic information of what was required. Szeto
then replied saying she would update Wong soon, which she did not because,
she explained in her evidence, SiS would not sell directly to end-users anyway

and she did not receive the tender document from Wong.

299. By an email dated 8 July 2016 sent to Shek, Wong sent SiS an

invitation to the second tender.

(c) Submitting the bid on 18 July 2016

300. According to Shek, on the morning of 18 July 2016, he had told
Raymond Au and Joe Lam that Hung would be coming to SiS’s office and
that Hung had asked SiS to submit a return bid as there were insufficient bids,
and neither of them expressed any disapproval. I reject this evidence. In fact,
on Au’s evidence, which was in the end unchallenged, he was on sick leave
that morning and did not get back to the office until after both Hung and Shek
had left, and could not therefore have had the conversation with Shek as
alleged by him. Joe Lam was in the office and did catch sight of Hung just as
he was about to leave, but I accept his evidence that he did not speak to Shek

as alleged.



114 -

301. Although there were other people in the office, Shek acted alone
with Hung in filling in the tender documents in SiS’s office. Shek did manage
to have SiS’s company chop applied to the tender documents. Precisely how

this occurred was the subject of controversy, which I deal with below.

302. Shek took a taxi to YWCA to deliver SiS’s and Innovix’s bids.
Hung offered to reimburse him for the taxi fare but Shek declined. Instead,
Shek submitted the taxi receipt to SiS for reimbursement of the expense. For
the claim, Shek stated that he went to “M Security” or “M Securities”, instead
of YWCA. Shek was unable to identify which entity he meant to refer to by
that name, or to offer any credible explanation for putting down that name
which he had not heard of before. I do not believe the suggestion that by the
time he filled in the expense form, he had forgotten where he had been that
morning. It seems to me far more likely, and I find, that he put down a

nondescript name because he did not want to reveal to SiS’s Finance

Department his trip to YWCA on 18 July 2016.

303. Shek made no report of the bid to SiS; nor did he keep a hard
copy of the documents submitted. I do not accept his claim that he kept a set
of the documents next to his desk — it was not there when the Commission
searched the office. The probable reason why he did not keep a copy was that
he believed SiS would never win the tender. Since he was the sole contact
person on the tender documents, he would have been the only one in SiS

notified by YWCA when eventually the bid, as expected, failed.

(d) The meeting on 9 August 2016

304. Shek did not report to anyone in SiS afterwards that he had
submitted a bid to YWCA in the name of SiS. The first time that SiS’s
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management learnt of the bid was 9 August 2016 when the Commission
visited SiS’s office for investigation. After the Commission officers left,
Raymond Au called a meeting with Shek, attended also by Joe Lam, Priscilla
Szeto and one Alan Chan. When questioned why he submitted a bid to
YWCA, Shek explained he did so because Hung asked him to do so. He said
that the request came at very short notice and that he had submitted the tender
“for reference only”. Au had a few choice words for Shek for what he had
done and told him not to do it again. I reject Shek’s evidence that Au did not

express any disapproval of his conduct.

(e) SiS'’s company chop

305. Regarding the use of SiS’s company chop on the tender
documents, Shek’s evidence vacillated. In his statement dated 13 February
2017, Shek said he recalled placing a chop on the documents, which suggests
it was he who stamped them. This is consistent with the Commission’s Reply
which pleaded that Shek signed and chopped the documents. In his statement
dated 19 October 2017, Shek said he brought the documents to the colleague
who kept the company chop and asked her to stamp the documents with it. He
said the colleague asked about the nature of the documents and his reply
“should be” that they were tender documents, though he could not recall the
exact answer he gave. He identified the colleague as Shirley Pang, head of the
Operations Department, in his statement of 27 November 2017. His draft
statements were likewise inconsistent. In oral evidence Shek initially said that
the chop was applied by Shirley Pang and he did mention to her that it was a
tender document, but later retreated to saying that if it was he himself who
affixed the chop, it would have been in Pang’s presence and with her

knowledge.
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306. I do not think Shek’s evidence that he told Shirley Pang about
putting the chop on tender documents is reliable. His evidence in the October
2017 statement was tentative. In that same statement he claimed that no
guidelines had ever been laid down by SiS on the use of the company chop,
which he admitted at trial to be a false statement, because in fact Shirley Pang
had issued a circular on 6 June 2016 on the use of the company chop which
stated as follows:
“ For security reason, please be reminded that you should put the
company chop in a safe and proper place when you are away. For
those who need the Chop for business purpose, you can get it from

me by completing the requisition form with your department head’s
approval.”

The requisition form attached required the purpose to be filled in.

307. It is common ground that there was no requisition form filled in
by Shek on 18 July 2016. But this could be due to the fact that Shek’s
responsibilities included completing documents for obtaining import and
export licences for products on a weekly basis, which Shek had to bring to
Shirley Pang for stamping with the company chop. Raymond Au said that, as
a consequence, Shek was in a somewhat special position, so that the policy on
company chop was not strictly enforced in relation to him and approval could

be obtained orally from Shirley Pang instead.

308. The Commission submitted that the Tribunal should draw an
inference, adverse to SiS, from the fact that it did not produce Shirley Pang,
who was still in its employ, as a witness. I noticed that Raymond Au was
distinctly uneasy when asked why he did not mention Shirley Pang by name
in his own statement and also when asked why she was not called. His answer

to the latter question was that she “doesn’t really know how to speak”.
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Further, SiS’s hearsay notice did not cover the paragraph in Raymond Au’s
witness statement which stated that he had checked with the colleague in
question who confirmed that it was Shek who took the chop and applied it to
the tender documents. However, I decline to draw an inference that Shirley
Pang knew that Shek applied the company chop to the tender documents,

because:

(1)  While the Commission relied in its pleaded case on the fact that
Shek was provided with access to SiS’s company chop, it did not
advance a case that Shirley Pang or any other person responsible
for the chop either knew or should have known that Shek applied
it to the YWCA tender documents.

(2)  Shek’s evidence in his statement about what he said to Pang was
tentative — using the phrase “should be” and saying he could not
recall exactly what he told her. Also, for some unknown reason,
like Raymond Au, he too was reluctant to name Shirley Pang in
his witness statement. It was only in his oral evidence that he
asserted definitely that he mentioned it to Pang. Further, his
evidence, insofar as it sought to implicate others in SiS, has been

shown to be unreliable.

309. It was possible that Shek gave Pang some broad, anodyne reason
for requiring urgent access to the company chop, and was trusted by Pang
with it. Shek made no claim that he explained to the meeting on 9 August
2016 that he had told Pang about submitting a tender, which one would have
expected him to do upon being reprehended, if Pang was indeed in the know.
At most, in my opinion, the evidence shows that Pang allowed Shek to have
access to the company chop without herself ascertaining what the documents

wEre.
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) Shek’s motives

310. As to Shek’s motives, in his statement he said that he assisted
Hung because it was in the interest of SiS, as one of Nutanix’s two
distributors in Hong Kong, to maintain good relations with Nutanix and Hung.
He was afraid that if he did not act as instructed, he would upset him and that
might in turn indirectly affect future business cooperation between SiS and
Nutanix. He also said that he made an expense claim for the taxi fare because

he considered doing work for SiS’s vendors to be part of his day-to-day duties.

311. This in my view is not the complete picture. A very substantial
proportion of Shek’s income from SiS in May and June 2016 consisted of
commission for the sale of Nutanix products (Shek being entitled to a
percentage of the revenue as his commission if certain conditions on sales
volume and gross profit were met). His income in May 2016 was by far the
highest he earned while in SiS. In addition, he was invited to a worldwide
Nutanix function in Las Vegas between 20 and 24 June 2016 — his first trip
to the United States — during which he socialised with Hung, among others,

in events including a helicopter tour of the Grand Canyon (free of charge for

Shek).

312. It seems to me that by July 2016, Hung held sway over Shek. In
a way, Hung was “boss” (which was how Mike Lam (i1CON) addressed him in
an email: see §127 above). When Hung asked for a favour, Shek felt obliged
to help. He was worried that if he did not, Hung would be very angry with
him, and that could potentially affect the sales of Nutanix products through
SiS and hence his own performance and commission income, even though
Hung made no explicit threat of withdrawing business. He felt under great

stress that morning because of the time pressure. He was, on his own
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evidence, “very worried” that Hung would be “extremely angry” with him if

he failed to deliver the bids on time.

313. I accept that keeping good relations with Nutanix would be of
benefit to SiS too, but there was a formal distributorship agreement between
the two companies and it is doubtful to my mind how much the personal
relationship between Hung and Shek could affect, and was perceived by Shek
as capable of affecting, the relationship between the two companies.
Moreover, as evidenced by the taxi fare expense claim, Shek took steps to
conceal the transaction from SiS. He knew what he did was not authorised or
permitted by his employer. It seems to me Shek was actuated to do what he

did by a desire to please Hung or avoid offending him.

314. SiS submitted that because it was essentially a distributor only,
winning the YWCA tender might have jeopardised SiS’s commercial
arrangements with vendors and resellers. However, 1 do not think these
consequences entered Shek’s mind at the time because he had never intended
or expected SiS to win the tender. In all likelihood, he thought that what he
did would not cause any harm to SiS, but [ do not think he acted primarily

with a view to benefiting SiS.

(3) Special rule of attribution

315. As explained by Lord Hoffmann in Meridian Global Funds
Management Asia Ltd v Securities Commission [1995] 2 AC 500, apart from
the primary rules of attribution found in a company’s constitution, typically
the articles of association, and general rules of attribution in the form of the
principles of agency and vicarious liability and the like, there is a third

category of special rules of attribution which may be relied upon to determine
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the rights and obligations of companies. In particular, Lord Hoffmann stated:

“ But there will be many cases ... in which the court considers that the
law was intended to apply to companies and that, although it
excludes ordinary vicarious liability, insistence on the primary rules
of attribution would in practice defeat that intention. In such a case,
the court must fashion a special rule of attribution for the particular
substantive rule. This is always a matter of interpretation: given that
it was intended to apply to a company, how was it intended to apply?
Whose act (or knowledge, or state of mind) was for this purpose
intended to count as the act etc. of the company? One finds the
answer to this question by applying the wusual canons of
interpretation, taking into account the language of the rule (if itis a
statute) and its content and policy.”

316. In Moulin Global Eyecare Trading Ltd v Commissioner of Inland
Revenue (2014) 17 HKCFAR 218, Lord Walker of Gestingthorpe NPJ stated
(at §78):

“ The third category is sometimes referred to as special rules of
attribution, which may give the impression that they are to be found
in specific statutory provisions. Any such impression would be
misleading. The way in which Lord Hoffmann himself put it (at
p S07E) was that “In such a case, the court must fashion a special
rule of attribution for the particular substantive rule.” Often the
legislature will not have spelled out any rule of attribution in clear
terms, and in those cases it is the court’s task to determine the
intention of the legislature from the statutory language, purpose and
context. ...”

317. In HKSAR v Luk Kin Peter Joseph (2016) 19 HKCFAR 619,
Lord Hoffmann NPJ (with whom all other members of the court agreed) stated
(at §41):

“ In my opinion it cannot be too strongly emphasized that there are no
such ‘common law principles’ [ie uniform common law principles
by which one attributes acts, knowledge, states of mind etc to a
company]. The authorities since Meridian Global Funds
Management Asia Ltd v Securities Commission [1995] 2 AC 500 and
in particular the more recent cases of Moulin Global Eyecare
Trading Ltd v Commissioner of Inland Revenue (2014) 17
HKCFAR 218 and Bilta (UK) Ltd (in liquidation) and others v Nazir
and Ors (No 2) [2016] AC 1 make it clear that in every case the
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criteria for attribution must be such as will give effect to the purpose
and policy of the relevant substantive rule, whether that rule is
contained in a statute or the common law.”

318. The Commission does not contend that Shek represented SiS on
the basis of any primary rule of attribution found in SiS’s articles or the
general principles of agency. For its part SiS accepts that there should be a
special rule of attribution for the purposes of the first conduct rule that goes
beyond the general rules. BT was also content to accept that it may be correct
for the purposes of the Ordinance to fashion some special rule of attribution
which goes beyond the primary rules and agency rules (although it submitted
that for the purpose of the definition of bid rigging, the sole question is that of
actual authority for the submission of the bid). Nutanix took a neutral stance

on SiS’s defence.

319. It is common ground, therefore, that the issue involves fashioning
a special rule of attribution for the purpose of the first conduct rule that is
appropriate in light of the statutory scheme. One finds the answer by applying
the usual canons of interpretation to the first conduct rule, taking into account

its language, content and policy.

4) The parties " submissions

320. The Commission’s primary position is that, as a matter of
construction of the Ordinance, an undertaking is responsible for acts of its
employees carried out during their employment which give rise to
contraventions of the first conduct rule. It is a rule of attribution that depends

on the act being committed within the temporal currency of the employment.

321. As an alternative case, the Commission contends, relying on a
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number of specified matters which are discussed below, that there was a
“sufficiently close connection” between Shek’s conduct and his employment
with SiS or that Shek acted with the actual or ostensible authority of SiS, and
that SiS should therefore be held liable for Shek’s conduct.

322. In contrast, SiS submitted that an undertaking can be liable for
the wrongful acts of its employee provided that the employee, in so acting
(albeit in a wrongful manner), was authorized to act on behalf of the
undertaking. Whether the undertaking should actually be held liable involves
a “multifactorial assessment”, taking into account, inter alia, the role and
scope of authority of the employee and its proximity to the impugned conduct;
whether the acts were done to benefit the undertaking or some other party;
whether management (if not the perpetrator) was aware of the unlawful act,
and whether it has been tolerated or tacitly approved; and whether the
individuals responsible for the acts could separately be held liable under the

Ordinance even if they are not attributable to the undertaking.

) Overseas jurisprudence
(a) EU
323. As the Commission submitted that its contention is consistent

with the position in both EU and English case-law in relation to similar
prohibitions on anti-competitive agreements, I shall first examine the

jurisprudence of these two jurisdictions.

324, In Joined Cases 40/73 etc Suiker Unie and Others v Commission,
it was argued, inter alia, that since the agreements in question had been
entered into between the relevant applicants and their agents who were trade

representatives, Art. 85 did not apply. The CJEU held (at §539) that if an
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agent sells in the name and for the account of a producer or association of
producers, he may in principle be regarded as an “auxiliary organ forming an
integral part of the latter’s undertaking” bound to carry out his principal’s
instructions and thus, “like a commercial employee, forms an economic unit

with this undertaking”.

325. Suiker Unie did not concern liability for the acts of employees as
such, but it illustrates that EU law approaches the question from the concept
of undertaking. For many purposes EU law views employees as incorporated
into the employer undertaking, and for that reason, does not consider

employees themselves to constitute undertakings within the meaning of EU

competition law: see Case C-22/98 Becu and Others, EU:C:1999:419, §26.

326. In Joined Cases 100/80 to 103/80 Musique Diffusion francaise and
Others v Commission EU:C:1983:158, a distributor of Pioneer Hi-Fi equipment,
Melchers, which was a partnership, was said to have engaged in a concerted
practice with Pioneer and MDF, another distributor, to prevent the import of
Pioneer products from Germany into France, infringing Art. 85(1) of the EEC
Treaty. Melchers argued that acts committed by employees who have not
received instructions from the partners in the undertaking may not be
attributed to the undertaking (§5) and that it was not liable because it had not
been shown that its partners intended to commit the alleged infringement or
that they acted negligently (§96). Rejecting the argument, the CJEU held that
for liability to attach,
“1it is not necessary for there to have been action by, or even
knowledge on the part of, the partners or principal managers of the

undertaking concerned; action by a person who is authorized to act
on behalf of the undertaking suffices.” (§97)

At §98, the court added:
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“ The applicant has not shown that the managers of the hi-fi division
of Melchers exceeded the powers which the partners conferred on
them by employing them in those posts. ...”

327. In Case T-53/03 BPB plc v Commission, ECLI:EU:T:2008:254, it
was found that the representatives of BPB and other companies had
exchanged information on sales volumes and price increases and met with a
view to sharing out or at least stabilising the plasterboard markets in various
EU countries. It was argued by BPB that since its relevant employee, a Mr D
who was a CEO of BPB*, continued the information exchanges even though
it had prohibited them in March 1998, BPB could not be responsible for
actions taken by an employee who was acting contrary to its instructions, and
that any attributable infringement should therefore be held to have ended in

March 1998. The Court of First Instance of the EU stated (at §360):

“[BPB’s] argument that its participation in the infringement would
have already come to an end in March 1998 if Mr [D] had not
disobeyed its instructions is irrelevant. An undertaking — that is to
say an economic unit comprising personal, tangible and intangible
elements (Case 19/61 Mannesmann v High Authority [1962]
ECR 357, 371) —is directed by the organs provided for in its
articles of association and any decision imposing a fine on it may be
addressed to the management as provided for in those articles of
association (management board, management committee, chairman,
manager, and so on). The rules of competition would be easily
circumvented if the Commission, faced with unlawful conduct on the
part of an undertaking, were required to ascertain and to prove who
is the author of the various activities, which could have the effect of
preventing it from penalising the undertaking which benefited from
the cartel.”

328. In Case T-588/08 Dole Food Co Inc v Commission (affirmed on
appeal: Case C-286/13 P), a case concerning a concerted practice between
undertakings in coordinating their quotation prices for bananas marketed in

Northern Europe, it was argued that the employees who engaged in the

46 See §§95, 267.
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impugned pre-pricing communications did not have authority to set, and did
not in fact set, the quotation prices. The General Court, rejecting the
argument, held (at §§581-582) that “action by a person who is authorised to
act on behalf of the undertaking suffices”, citing Musique Diffusion francaise.
Since the applicants did not contest that their employees involved, being an
Area Manager and a Sales Executive, were authorised to engage in the
pre-pricing communications, the fact that they did not have final responsibility
for setting quotation prices was irrelevant. See also FSL Holdings v

Commission Case T-655/11, §§303-304 to the same effect.

329. In Case C-68/12 Protimonopolny urad Slovenskej republiky v
Slovenska sporitelna a.s. EU:C:2013:71 (which Ishall refer to as the
“Slovakian competition authority case”), the Slovakian competition authority
found that three major banks had infringed Art. 81 by entering into an
agreement to terminate the current accounts of Akcenta and to refrain from
concluding new contracts with Akcenta, which was a non-bank financial
institution providing services comprising cashless foreign exchange
transactions and needed to have current accounts in banks for its activities.
One of the banks submitted that its employee who took part in the meeting of
the representatives of the banks concerned had not been given authority to that
effect (§24), though the Slovakian Supreme Court noted that the bank had
“not distanced itself from the conduct of that employee”. The CIJEU,
answering a preliminary question posed by the Slovakian Supreme Court,
stated:
“25. The court observes in that regard that, for Article 101 TFEU
to apply, it is not necessary for there to have been action by, or even
knowledge on the part of, the partners or principal managers of the
undertaking concerned; action by a person who is authorised to act
on behalf of the undertaking suffices (Joined Cases 100/80 to 103/80,

Musique Diffusion francaise and Others v Commission [1983]
ECR 1825, paragraph 97).
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26. Furthermore, as the Commission has pointed out,
participation in agreements that are prohibited by the FEU Treaty is
more often than not clandestine and is not governed by any formal
rules. It is rarely the case that an undertaking’s representative
attends a meeting with a mandate to commit an infringement.

28. ... Article 101(1) TFEU must be interpreted as meaning that,
in order to find that an agreement is restrictive of competition, it is
not necessary to demonstrate personal conduct on the part of a
representative authorised under the undertaking’s constitution or the
personal assent, in the form of a mandate, of that representative to
the conduct of an employee of the undertaking who has participated
in an anti-competitive meeting.”

In Case C-542/14 VM Remonts v Konkurences padome

EU:C:2016:578, a case concerning attribution of the acts of an independent

service provider to an undertaking, the facts of which I have described in §47

above, the CJEU nevertheless referred to the principles relating to attribution

of the conduct of employees before distinguishing them from the principles on

attribution of the acts of an independent service provider to an undertaking.

The CJEU first noted that, in EU competition law, an undertaking is

understood as designating an economic unit even if in law that economic unit

consists of several persons, natural or legal (§22). The court went on to state,

after citing Musique Diffusion francaise and the Slovakian competition

authority case:

and that:

“ An employee performs his duties for and under the direction of the
undertaking for which he works and, thus, is considered to be
incorporated into the economic unit comprised by that
undertaking ...” (§23)

“ For the purposes of a finding of infringement of EU competition law
any anti-competitive conduct on the part of an employee is thus
attributable to the undertaking to which he belongs and that
undertaking is, as a matter of principle, held liable for that conduct.”

(§24)
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331. While the language of §24 of the judgment in VM Remonts
appears very wide, it seems to me, with great respect, that the previous case
law did not go that far. Musique Diffusion francaise concerned the acts of
managers who had not apparently exceeded the powers conferred on them by
the employment in their posts, and the court referred to the actions of “a
person who is authorized to act on behalf of the undertaking”. In BPB the
employee was the CEO. The employees in Dole Food were authorised to
engage in the pre-pricing communications which amounted to a concerted
practice. VM Remonts itself is not an employee case. None of the cases cited
to me is a decision that an undertaking is liable for the infringing acts of any

employee regardless of his position and general responsibilities.

() UK

332. In the UK, in the context of the old law under the Restrictive
Trade Practices Act 1976, the question of attribution was considered by the
House of Lords in Director General of Fair Trading v Pioneer Concrete (UK)
Ltd and Another [1995] 1 AC 456. In that case, injunctions had been obtained
by the Director General of Fair Trading from the Restrictive Practices Court
against, inter alia, four companies, restraining them from giving effect to
certain agreements in contravention of the 1976 Act.  Subsequently,
employees of those companies (including one Hayter, Unit Manager of Smiths,
one of the four companies) made an agreement for the future allocation of
supplies of concrete according to certain fixed percentages. The Director
applied for remedies on the ground that the four companies were in contempt,
having committed breaches of the injunction, and that their relevant
employees aided and abetted the contempt. In defence, each company
contended that express instructions had been given to each employee not to

participate in arrangements of the kind that were concluded and that it had
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adopted reasonable compliance systems to prevent such breaches. Two of the
companies admitted contempt. The Restrictive Practices Court found in
favour of the Director in relation to the other two companies but, on appeal by
Smiths, the English Court of Appeal reversed the decision, holding that (in
Smiths’ case) the agreement was entered into by Hayter personally, not on
Smiths’ behalf, as he had made it clear to the other parties that he was
forbidden by Smiths to do so and had no authority to do so on its behalf. ¥
The two companies who had admitted liability sought leave to appeal out of

time and their appeals were also allowed by the Court of Appeal.*®

333. On appeal of the Director from the decision in relation to these
two companies, the House of Lords, however, rejected the Court of Appeal’s
reasoning, and held that, under the Act, an employer was liable for the acts of
its employees carried out during their employment, even if the acts were
prohibited by the employer, known by the other parties to be so prohibited and
thus beyond the ostensible authority of the employees. Lord Templeman,
referring to the Court of Appeal’s reasoning, said at p 465:

“ My Lords, I cannot accept this pronouncement.*’ It would allow a
company to enjoy the benefit of restrictions outlawed by Parliament
and the benefit of arrangements prohibited by the courts provided
that the restrictions were accepted and implemented and the
arrangements were negotiated by one or more employees who had
been forbidden to do so by some superior employee identified in
argument as a member of the ‘higher management’ of the company
or by one or more directors of the company identified in argument as
‘the guiding will’ of the company.

The decisions of the Court of Appeal in Smiths’ case and in the
instant case infringe two principles. The first principle is that a
company is an entity separate from its members but, not being a
physical person is only capable of acting by its agents. The second

47 See In re Supply of Ready Mixed Concrete [19921QB 213,231,235.
48 In re Supply of Ready Mixed Concrete (No 2) [1994]ICR 57.
49 Referring to the similar holding by the Court of Appeal in the decision allowing the other three

companies to obtain leave to appeal out of time: [1994]ICR 57, 66-67.
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principle is that a company, in its capacity as supplier of goods, like
any other person in the capacity of taxpayer, landlord or in any other
capacity, falls to be judged by its actions and not by its language.
An employee who acts for the company within the scope of his
employment is the company. Directors may give instructions, top
management may exhort, middle management may question and
workers may listen attentively. But if a worker makes a defective
product or a lower manager accepts or rejects an order, he is the
company. ... When Mr Hayter procured Smiths to implement the
arrangement that he had made in breach of his instructions Smiths
became a party to the arrangement and Mr Hayter aided and abetted
Smiths to commit a breach of the Act of 1976 and a breach of the
court orders which bound Smiths.” (emphasis added)

Similarly, Lord Nolan said at pp 472H-473A.

[E]ven in the case of a statute imposing criminal liability, and even
without any express words to that effect, Parliament may be taken to
have imposed a liability on an employer for the acts of his
employees, provided that those acts were carried out in the course of
the employment. Further, the liability may be imposed even though
the acts in question were prohibited by the employer.” (emphasis
added)

and at pp 474G-475E:

“ A limited company, as such, cannot carry on business. It can only

do so by employing human beings to act on its behalf. The actions
of its employees, acting in the course of their employment, are what
constitute the carrying on of business by the company.

It follows that, at any rate for the purposes of the Restrictive Trade
Practices Act 1976, I am unable to accept that a prohibition at some
senior level against the making of an agreement or arrangement
which is ignored by the employees concerned is nonetheless
sufficient to prevent the employing company from becoming a party
to the agreement or arrangement when made. The Act is not
concerned with what the employer says but with what the employee
does in entering into business transactions in the course of his
employment. The plain purpose of section 35(3) is to deter the
implementation of agreements or arrangements by which the public
interest is harmed, and the subsection can only achieve that purpose
if it is applied to the actions of the individuals within the business
organisation who make and give effect to the relevant agreement or
arrangement on its behalf.

This necessarily leads to the conclusion that if such an agreement is
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found to have been made without the knowledge of the employer,
any steps which the employer has taken to prevent it from being
made will rank only as mitigation. Liability can only be escaped by
completely effective preventive measures. How great a burden the
devising of such measures will cast upon individual employers will
depend upon the size and nature of the particular organisation.
There are, of course, many areas of business life, not only in the
consumer protection field, where it has become necessary for
employers to devise strict compliance procedures. Ifthe burden is in
fact intolerable then the remedy must be for Parliament to introduce
a statutory defence for those who can show that they have taken all
reasonable preventive measures.” (emphasis added)

335. As Lord Hoffmann explained in Meridian at p 508G, the
attribution rule in Pioneer Concrete was derived from a construction of the
restriction by injunction or undertaking against the background of the
Restrictive Trade Practices Act 1976: such restriction on corporations would
be worth little if the company could avoid liability for what its employees had
actually done by arguing that the board did not know about it.

336. The case therefore suggests that where an employee committed
an act within the course of his employment that infringed a restriction against
collusive agreement, an employer cannot avoid responsibility by relying on a
prohibition on the employee against committing anti-competitive acts
generally or the specific infringing act in question. Hayter was a Unit
Manager of Smiths with extensive responsibilities. From the findings made
by the Restrictive Practices Court in that case®, one can see that there were
six plant managers below him. He attended board meetings and made reports
to the board. Although minimum prime gross margins were laid down for him,
Hayter could intervene in pricing, he had a discretion in setting the target
gross margin, he was in charge of the performance of the unit as a whole and

of the individual plants within the unit and he generally had responsibility to

30 [1991]ICR 52, at 64-66.

R
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achieve results. His job specifications included “the efficient and profitable
operation and control of all ready mixed concrete operations in the unit”. He
had managerial responsibility for all of Smiths’ operations in the area covered
by the agreement. He was nominally responsible for pricing (though in fact
he did not intervene in pricing contracts), and for contracts and customer
relations generally. His duties included meeting competitors. On this basis
the court concluded that his participation in the prohibited agreements was an
unauthorised mode of doing that which he was employed to do, i.e. to manage
the unit, and that his attendance at the impugned meetings was in the course of

his employment.

337. By referring to the scope or course of the employment, it seems
to me that the House of Lords had in mind the kind of considerations relevant
to the question of an employer’s vicarious liability for the tort of his employee.
That was also the sense in which the phrase was used by the Restrictive

Practices Court at first instance.>!

Accordingly Pioneer Concrete does not
support a purely temporal test that attaches liability to an employer simply on

the basis that the act impugned was done during the employee’s working time.

338. As mentioned already, the Pioneer Concrete case was a decision
under the Restrictive Trade Practices Act 1976, independent of EU
competition law. Under the (UK) Competition Act 1998, s 60 of which seeks
to ensure that the principles of competition law applied by the UK courts are
consistent with those laid down by the CJEU, the approach in the UK is now
aligned with that in EU law. In A H Willis and Sons Ltd v Office of Fair
Trading [2011] CAT 13 at §§22-26, the (UK) Competition Appeal Tribunal
stated that following EU law, the relevant question under the (UK)

31 See [1992]ICR 52,65D, 66G-H.
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Competition Act 1998 was whether the person who did the act was part of the
undertaking, rather than whether the undertaking was liable upon the common
law principles of ostensible authority or vicarious liability although these

concepts could be useful by way of cross-check.

339. In Tesco Stores Ltd v Office of Fair Trading [2012] CAT 31,
which was concerned with concerted practices through the exchange of retail
pricing intentions relating to cheeses, the (UK) Competition Appeal Tribunal
held that the state of mind to be attributed to an undertaking should be
determined as a matter of UK and, by virtue of s 60(2) of the 1998 Act, EU
competition law, and that common law concepts of ostensible authority and

vicarious liability are therefore “not relevant” (§60). The Tribunal went on to

observe (at §62):

“In Suiker Unie, the Court of Justice stated, at paragraph 539, that
employees form part of the same undertaking, or “economic unit”,
with their employer. Employees are “auxiliary organs forming an
integral part of the principal’s undertaking” (paragraph 542). It was
on this basis that the Court of Justice attributed the employees’
collusive activities to their respective employers in the sugar
industry. Since an undertaking comprising a body corporate can
only act through the individuals employed by it, the acts or conduct
of an undertaking are inevitably performed by those individuals. It
follows that any act by any employee could, potentially, lead to an
infringement attributable to their corporate employer, with whom
they comprise the same undertaking.” (emphasis added)

The Tribunal decided to proceed on the basis (at §74(a)) that:

“acts of any employee may be attributed to his or her corporate
employer, with whom they comprise the same undertaking”.
(emphasis added)

340. It should be noted, however, that on the facts of that case, there
was no suggestion that any of the individuals in question “acted without

authority or disobeyed instructions given to them” (§63). It should also be
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noted that in the passages quoted above the Tribunal said “could, potentially,
lead to” and “may be attributed to”. Ido not read these passages as
pronouncing a principle that employees’ acts, provided they were done during

working hours, are inexorably attributable to the undertaking.

(c) Australia

341. The question of attribution is expressly governed by statute in
Australia. With regard to the attribution of conduct, the Competition and
Consumer Act 2010 (Cth) provides in s 84(2) that:>?

“(2) Any conduct engaged in on behalf of a body corporate:

(a) by a director, employee or agent of the body corporate
within the scope of the person’s actual or apparent
authority; or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of a director,
employee or agent of the body corporate, where the
giving of the direction, consent or agreement is within the
scope of the actual or apparent authority of the director,
employee or agent;

shall be deemed, for the purposes of this Act, to have been engaged
in also by the body corporate.”

Attribution of state of mind is governed by a similar provision in s 84(1). It
can be seen that the Australian rule of attribution is, by statute, in part based

on the common law concepts of actual and apparent authority.

342. By the time of closing submissions, SiS no longer relied on the
Australian position, but BT submitted that the Australian approach was
instructive. Reference was made in particular to Australian Competition and

Consumer Commission v Leahy Petroleum (2004) FCA 1678 at §§99-100 and

32 Formerly s 84 of the Trade Practices Act 1974.
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the cases there cited which stated that, in determining whether an employee
had relevant authority, it was not to the point to ask whether or not he had
actual authority to enter into the particular unlawful transaction, but rather
whether, in general, transactions of the sort in question were within the scope

of his employment.

343. Although s 84(2) has been described as supplementing the
common law position and not replacing it (see Australian Competition and
Consumer Commission v Australian Safeway Stores Pty Ltd (No 3) [2001]
FCA 1861), Australian cases have apparently focussed principally on the law
of agency and not approached the matter as a question of finding a special rule
of attribution: see Australian Competition and Consumer Commission v
Prysmian Cavi E Sistemi SRL (No 12) [2016] FCA 822 at §§217-229. For this
reason the Australian jurisprudence on this question, whilst instructive, does

not lend itself to direct application to the Ordinance.

() United States

344, The antitrust law of the United States has adopted a comparable
approach to the three jurisdictions considered above. In United States v
Hilton Hotels Corp, 467 F 2d 1000 (9" Cir 1972), cert. denied, 409 US 1125
(1973), a hotel owner was prosecuted for violation of s 1 of the Sherman Act
(15 USC §1) by agreeing with other hotels to prefer suppliers who paid money
to help attract conventions to the City of Portland and not to purchase from
suppliers who refused to pay. The company’s president testified that it would
be contrary to the company’s policy for the manager of one of its hotels to
condition purchases in that manner. The manager of the hotel in question and
his assistant testified that it was the hotel’s policy to purchase supplies solely

on the basis of price, quality, and service, and that they had told the hotel’s
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purchasing agent to take no part in the boycott. The purchasing agent
confirmed the receipt of these instructions, but admitted that, despite them, he
had threatened a supplier with loss of the hotel’s business unless the supplier
paid the contribution. He testified that he violated his instructions because of

anger and personal pique toward the individual representing the supplier.

345. The US Court of Appeals for the Ninth Circuit stated that
criminal liability for the acts of agents is more readily imposed under a statute
directed at the prohibited act itself, one that does not make specific intent an
element of the offence. This applies to the relevant offence under the
Sherman Act since neither specific intent nor conscious wrongdoing is an

element. The court stated:

“ The breadth and critical character of the public interests protected by
the Sherman Act, and the gravity of the threat to those interests that
led to the enactment of the statute, support a construction holding
business organizations accountable, as a general rule, for violations
of the Act by their employees in the course of their businesses. In
enacting the Sherman Act, ‘Congress was passing drastic legislation
to remedy a threatening danger to the public welfare ...” United
Mine Workers v. Coronado Coal Co, 259 U.S. 344, 392, 66 L. Ed.
975, 42 S. Ct. 570 (1922). The statute ‘was designed to be a
comprehensive charter of economic liberty aimed at preserving free
and unfettered competition as the rule of trade. It rests on the
premise that the unrestrained interaction of competitive forces will
yield the best allocation of our economic resources, the lowest prices,
the highest quality and the greatest material progress, while at the
same time providing an environment conducive to the preservation
of our democratic political and social institutions.” Northern Pacific
Ry. v United States, supra, 356 U.S. at 4.

With such important public interests at stake, it is reasonable to
assume that Congress intended to impose liability upon business
entities for the acts of those to whom they choose to delegate the
conduct of their affairs, thus stimulating a maximum effort by
owners and managers to assure adherence by such agents to the
requirements of the Act. ...

In sum, identification of the particular agents responsible for a
Sherman Act violation is especially difficult, and their conviction
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and punishment is peculiarly ineffective as a deterrent. At the same
time, conviction and punishment of the business entity itself is likely
to be both appropriate and effective.

For these reasons we conclude that as a general rule a corporation is
liable under the Sherman Act for the acts of its agents in the scope of
their employment, even though contrary to general corporate policy
and express instructions to the agent.” (emphasis added)

(6) Section 91 of the Ordinance

346. SiS submitted that the relatively strict approach to attribution
adopted in the EU and UK should not be adopted in Hong Kong, because in
those jurisdictions sanctions for anti-competitive conduct may be imposed
only on undertakings. Specifically, there is no provision there akin to s 91 of
the Ordinance. This ‘key difference” means the case law in those
jurisdictions is of limited value in Hong Kong, and that adoption of a less
strict approach to attribution would not diminish the deterrent effect of the

Ordinance.

347. To assess this submission it is necessary to examine the scope of
the relevant provisions. I do so as briefly as possible because the application
of s 91 does not directly arise in the present case and the Commission, whilst
expressing “broad agreement” with SiS’s interpretation of that provision, has
understandably refrained from advancing in detail any submissions on it,

which is not free from difficulties.

348. Section 92 of the Ordinance provides that the Commission may
apply for, and s 93 provides that the Tribunal may make, an order imposing a
pecuniary penalty, not only on a person who has contravened a competition
rule, but also a person who has been “involved in a contravention of a

competition rule”. Section 91, which sets out the persons who are thus
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involved, provides:

“ A reference in this Part to a person being involved in a contravention
of a competition rule means a person who—

(a) attempts to contravene the rule;

(b) aids, abets, counsels or procures any other person to contravene
the rule;

(c) induces or attempts to induce any other person, whether by
threats or promises or otherwise, to contravene the rule;

(d) 1is inany way, directly or indirectly, knowingly concerned in or
a party to the contravention of the rule; or

(e) conspires with any other person to contravene the rule.”

349. This provision, couched in language familiar in criminal law, is
partly based on Australian legislation, incorporating elements of ss 75B and
76(1) of the Competition and Consumer Act 2010 (Cth),> which are in turn
derived from ss 5, 7A and 86 of the Crimes Act 1914 (Cth).>*

350. SiS submitted that by targeting “persons” rather than
“undertakings”, s 91 extends the net of liability to natural persons and
corporations that either are not undertakings at all or, if they are undertakings,

not the undertaking(s) liable for a primary violation of a competition rule.

351. SiS’s argument has to be premised on the notion that liability can
be imposed on a person via s 91 independently of any contravention of a
competition rule by an undertaking. Only if this is so can it be argued that the
existence of s 91 ‘“casts the net much wider” than regimes that only impose

liability on undertakings.

33 The Competition and Consumer Act was called the Trade Practices Act 1974 (Cth) prior to 1 January
2011.

54 See Yorke v Lucas (1985) 158 CLR 661.
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352. It seems to me, however, that the premise is not entirely correct.
First, s 91(b) and (d) concern accessorial liability, which is premised on a
primary contravention of a competition rule, which can only be committed by
an “undertaking”. As SiS accepted, proof of a contravention is logically
necessary for liability under s 91(b) for aiding, abetting, counselling or

> Likewise, SiS accepted that liability for being “knowingly

procuring. °
concerned in or a party to the contravention of the rule” under s 91(d) and also
under s 91(c) insofar as it refers to a person who induces another to

contravene a competition rule, presupposes the existence of a “contravention”.

353. It follows, as SiS accepted, that if an undertaking is not liable
because an employee’s acts are not attributed to it, then equally the employee
cannot be held liable under s 91(b) and (d) for aiding and abetting or for being
knowingly concerned in any contravention by that undertaking. Deterrence
cannot be effected by imposing sanctions on the employee as an accessory of

a non-liable employer.

354. SiS offered two answers to this problem: first, that the employee
can instead be made liable under s 91(a), (¢) and (e), being forms of inchoate
liability that, in its submission, do not depend on the existence of a primary
contravention; secondly, the employee can be held liable as an accessory
under s 91(b) and (d) in a contravention by an undertaking other than his

employer.

33 It is unnecessary to discuss here whether under the Ordinance the primary “offender” has to have
been held liable in proceedings. The Court of Final Appeal stated in Sze Kwan Lung v HKSAR (2004) 7
HKCFAR 475 at §19 that, under the common law principles of accessorial liability, in criminal proceedings
“the person charged with aiding, abetting, counselling or procuring an offence can only be convicted if the
principal offender, charged at the same trial, is found guilty of the relevant principal offence”. Contrast
ACCC v Black on White Pty Ltd & Ors [2001] FCA 187 at §§46-53, which suggests that it is only necessary
for the court to make a finding that the principal offender has committed the contravention, and that the fact
that the principal offender is a corporation which has been dissolved does not prevent an accessory from
being found liable.
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Without going into details, it seems to me these “solutions” are

themselves replete with difficulties. For example, as regards the first answer:

(1

)

)

Can an employee be said to have attempted a contravention, or
attempted to induce his employer to commit a contravention, in
circumstances where the employer undertaking is not liable for
any contravention? SiS submitted that liability for “inchoate”
contravention such as attempting to contravene (s 91(a)) and
attempting to induce another to contravene a competition rule
(s 91(c)) does not depend on the existence of a primary
contravention: ACCC v Australian Egg Corporation Ltd [2016]
FCA 69 at §66.%

However, the concept of “attempt to contravene” under s 91(a)
seems to be targeted at an undertaking’s conduct that is more
than merely preparatory to the commission of a contravention. It
is doubtful if an employee of such an undertaking can be said to

be responsible for attempting a contravention.

The concept of “attempt to induce any other person ... to
contravene” in s 91(c) seems equally inapt to an employee who
has purported to act for his employer. It has been said by the
Federal Court of Australia in Yorke v Lucas (1983) 80 FLR 143,
152 that

“ Inducing a contravention in the context of para.75B(b) [of the
Trade Practices Act 1974 (Cth)] connotes, in our view, some act
of compulsion by force or threat of force or some act of
persuasion or stimulation aimed at ensuring that an act is
committed which constitutes a contravention. The word ‘incite’
is akin to ‘induce’, though ‘induce’ probably covers a wider field.

56

Upheld on appeal: [2017] FCAFC 152. Indeed, SiS submitted that liability for attempt cannot be

established unless the actual substantive contravention has not been completed: Rogers v Arnott [1960] 2

QB 244,
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‘Incite’ is a word familiar to the criminal law and involves some
deliberate act of rousing, stimulating, urging or spurring on:
Young v. Cassels (1914) 33 N.Z.L.R. 852 per Stout, C.J. (at
p.854).7%
(4)  As for conspiracy to contravene a competition rule (s 91(e)), SiS
submitted that, by analogy with s 159A of the Crimes Ordinance
(Cap 200) *®, conspiracy is an inchoate wrong that can be

established even though no actual contravention of any

competition rule exists.

(5) Butitis again difficult to see how the employee who has engaged
in anti-competitive conduct purportedly on behalf of the
employer can be said to have conspired with the employer to

contravene a competition rule.

356. As to Si1S’s second answer, as can be illustrated with reference to
the alleged facts of the present case, there are likewise problems with the
notion that, even if SiS was held not to have contravened a competition rule,
Shek could be held liable on the basis that he aided and abetted the
contravention by the other respondents, or that he was knowingly concerned
in, or a party to, such contravention, or that he conspired with Hung or
Nutanix to contravene the first conduct rule. Shek’s entire involvement in the

case was allegedly to submit a bid purportedly on behalf of SiS, at the request

37 On appeal, the High Court of Australia did not deal with the meaning of “induce™: (1985) 158
CLR 661.
38 Section 159 Aprovides:

“ (1) Subject to the following provisions of this Part, if a person agrees with any other person or
persons that a course of conduct shall be pursued which, if the agreement is carried out in accordance with
their intentions, either—

(a) will necessarily amount to or involve the commission of any offence or offences by one or
more of the parties to the agreement; or

(b) would do so but for the existence of facts which render the commission of the offence or
any of the offences impossible,

he is guilty of conspiracy to commit the offence or offences in question.”
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of Hung. If there was no agreement made by SiS, and therefore no liability on
Nutanix for making an agreement with SiS, it is difficult to see how it can be
said that Shek had aided and abetted some other contravention. It is also not
straightforward, to say the least, to suggest that Shek conspired with Hung or
Nutanix to contravene the first conduct rule under s 91(e), when Shek’s acts

were, ex hypothesi, not attributable to SiS.

357. The task at hand is to devise a special rule of attribution based on
the Meridian approach. That approach requires an exercise of statutory
construction, taking into account the language, content and policy of the
statute, to devise a rule that is workable for all instances where the statute

applies, and not just on the facts in this particular case.

358. The tentative discussion above shows there must be a real
concern that without attribution of conduct to undertakings, there can be no
contravention by the undertaking in question, and that without a primary
contravention, it is by no means clear that the employee can be held liable as a
person involved in a contravention. Contrary to SiS’s argument, therefore, the
accessory liability provisions in s 91 cannot “fill the gap” left by a lax rule of

attribution.

359. Difficulties and complexities such as these militate against the
suggestion that the legislature intended that the scope of attribution of acts to
undertakings should be reduced because of the extension of liability to
persons involved. I am unable to accept SiS’s assertion that the Ordinance
would remain effective in the absence of attribution. Likewise I do not accept
SiS’s submission in essence that there is a fundamental difference between the
respective legal schemes such that the attribution rule in Hong Kong should be

much narrower than that in the EU or the UK.
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(7) Attribution for the first conduct rule

360. The essential policy aim of the first conduct rule is to deter
anti-competitive conduct relating to agreements, concerted practices and
decisions of an association of undertakings. The deterrent effect is achieved
primarily through the availability of financial sanctions under s 93, together

with other orders under s 94 and Schedule 3.

361. The first conduct rule applies to and focusses on undertakings.
The definition of ‘“undertaking” in s 2(1) has been set out in §288 above.
“Undertaking” is a key concept of EU competition law but it is a term
unknown in other branches of Hong Kong law. In EU law employees are
often regarded to be incorporated as part of an undertaking. They are
distinguished from independent service providers who may be themselves
functioning as undertakings. But no one has suggested that every act of an
individual who is an employee of an undertaking is attributable to the
undertaking. Neither the language of the first conduct rule nor that of the
definition of “undertaking” sheds real light on the question as to when acts of

an employee should be so attributed.

362. A fundamental consideration is the furtherance of the policy of
the underlying rule which raises the question whether attribution is required to
promote the policy of the substantive rule, and whether, if attribution is denied,
that policy will be frustrated: see Moulin Global Eyecare Trading Ltd, §116.
At the same time one must bear in mind the need for a proper balance between
effectiveness in enforcement of competition law on the one hand, and

avoiding hardship and injustice on the other hand.
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363. The approach the Commission primarily contends for is that an
undertaking is responsible for the acts of its employees carried out during their
employment which give rise to a contravention of the first conduct rule. SiS
characterised this as the functional equivalent of absolute liability. Putting
labels on one side, it is undeniably a strict approach which would hold an
undertaking responsible so long as the acts in question were done while the
employee was at work, irrespective of the responsibilities and authority
normally conferred on that employee. This is illustrated by the Commission’s
contention that SiS would be liable even where one of its messengers

managed to submit a bid in its name stamped with the company chop.

364. While the question under consideration concerns the rules of
attribution of conduct to undertakings, some assistance may be derived from
the authorities on the imposition of strict liability cited by counsel, although in
those cases the question was sometimes couched in terms of the requirement

of mens rea, which is not apt in the present context.

365. In Reynolds v G H Austin & Sons [1951] 2 KB 135, 149-150,

Devlin J said:

“ Thus a man may be made responsible for the acts of his servants, or
even for defects in his business arrangements, because it can fairly
be said that by such sanctions citizens are induced to keep
themselves and their organizations up to the mark. ...

Ithink it a safe general principle to follow ... that where the
punishment of an individual will not promote the observance of the
law either by that individual or by others whose conduct he may
reasonably be expected to influence then, in the absence of clear and
express words, such punishment is not intended.”

366. In a similar vein, in Lim Chin Aik v The Queen [1963] AC 160,
174, Lord Evershed, giving the Opinion of the Privy Council, said:
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“[I]t is not enough in their Lordships’ opinion merely to label the
statute as one dealing with a grave social evil and from that to infer
that strict liability was intended. It is pertinent also to inquire
whether putting the defendant under strict liability will assist in the
enforcement of the regulations. That means that there must be
something he can do, directly or indirectly, by supervision or
inspection, by improvement of his business methods or by exhorting
those whom he may be expected to influence or control, which will
promote the observance of the regulations. Unless this is so, there is
no reason in penalising him, and it cannot be inferred that the
legislature imposed strict liability merely in order to find a luckless
victim.”%

367. In Hin Lin Yee v HKSAR (2010) 13 HKCFAR 142, Ribeiro PJ
described certain situations when absolute liability might in principle be
imposed. His Lordship considered that the imposition of absolute liability
may have a justifiable utility in cases involving the statutory imposition of a
duty on a person (which may be a corporate body) where the conduct or task
which is the subject of the duty is in practice likely to be carried out by
someone else, such as an employee or a contractor.® The justifiable effect of
imposing absolute liability in such circumstances is that it promotes proactive
management and diligent supervision on his part to see that the duty is in fact
being properly discharged. If the employer knows that he will be held to
account, even without actual fault on his part, if his contractor or employee is
slack or careless or incompetent on the job, he has every incentive to make

sure that the job is properly done and to replace employees who are not up to

the task.°!

39 In the context of criminal liability in Hong Kong, Ribeiro PJ said in Hin Lin Yee v HKSAR (2010) 13
HKCFAR 142 at §151 that the principle should be supplemented by an additional condition, namely, that
before concluding that the offence is one of absolute liability, the court should first determine whether the
statutory purpose can sufficiently be met by construing the statute as creating an offence subject to the
intermediate defence, which allows the accused to prove an exculpatory honest and reasonable belief on a
balance of probabilities (see §136).

60 Hin Lin Yee, §156.
61 Hin Lin Yee, §158.
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368. [ accept that anti-competitive conduct is an issue of social
concern and that the Ordinance has been enacted to address that concern and

provide relevant regulation of economic activity for the public welfare.

369. The terms of the first conduct rule invite attention upon the
economic activities of the undertaking in question and their impact on
competition in Hong Kong. While s 91 extends the liability in applicable
cases to relevant persons involved, it is undertakings that carry on economic
activities and it is their conduct that may have the object or effect of
preventing, restricting or distorting competition in Hong Kong. The statute
deters such conduct by, inter alia, a pecuniary penalty on the person that
constitutes the undertaking. The obligation is placed on the undertaking to
provide effective preventive measures and to organise its affairs in such a way

as to avoid infringements.

370. Undertakings often carry on their activities through employees.
The business and economic activities of an undertaking are carried on by the
actions of its employees, acting within the course of their employment.
Holding undertakings liable for the acts of their employees in the course of
their employment will serve to promote the objects of the statute by

encouraging greater vigilance to prevent the commission of the prohibited acts.

371. The policy of the statute would be undermined if an undertaking
i1s only liable for an employee’s acts that are specifically authorised by or
known to senior management. Likewise, exonerating an employer simply on
the basis that an employee’s anti-competitive conduct is contrary to or
prohibited by the employer’s policies or instructions would allow the
restriction placed on undertakings to be easily bypassed. As was pointed out

in Pioneer Concrete, it would be fallacious to judge an undertaking simply by
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what its management has said rather than by what its employees have done in

the course of their employment.

372. But I do not consider that attributing all acts of all employees to
an undertaking solely because they were done during the employees’ working
hours is either just or necessary for the effective enforcement of competition
law. There must be a sufficient connection between the acts of the employee
in question and the undertaking so that the former can properly be regarded as
part of the latter in the relevant context. Where the employer has put the
employee in his position to do the kind of acts in question, it will often be fair
to conclude that the employer has engaged in economic activity through the
employee and is answerable for the manner in which the employee has

conducted himself in that appointment.

373. The Commission, relying on BPB plc v Commission (see §327
above), submitted that effective implementation of the competition rules
would be undermined if it was necessary to prove exactly which individual
was responsible for the infringing act in the scope of his authority to act in
that way. But BPB was a case where the undertaking argued that it was not
liable because the employee in question, who was its CEO, had acted contrary
to its instructions in continuing the information exchanges. In my respectful
opinion, the court was not there making a general statement that competition
law would be easily circumvented unless an undertaking is to be held liable
for all the acts of all its employees done within their working hours without

regard to any other circumstances.
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(S8) Application to the facts

374. Applying these principles to the facts of this case, should Shek be
regarded as part of the undertaking, SiS, such that what he did on the morning
of 18 July 2016 should be attributed to SiS?

375. As stated above, save for exceptional circumstances which did
not apply here, SiS, as a distributor, did not compete in the market of
supplying to end-users such as YWCA. The highest the Commission put its
case 1s that SiS was not prohibited by its contract with Nutanix from
competing in the market for end-users. Instead, SiS’s business was in the
supply of products to resellers. It had never submitted a tender at the
invitation of an end-user. It was not within the job description of anyone in
the company to be tendering in that market — lawfully or otherwise. On
6 July 2016, Priscilla Szeto had already decided that SiS would not take part
in the second tender of YWCA.

376. It was not part of Shek’s general responsibility to deal with end-
users or to submit tenders to them or to anyone else. Shek accepted he had no
authority to commit SiS to liability even for a single dollar. He had no
authority to set the price of any deal, even those within the business of SiS,
whether upstream or down. As one of the Product Managers, his job involved
liaising with upstream suppliers to obtain product information and passing it
to the Sales Department for their discussion with resellers. He had no
authority to sign any outgoing documents for SiS, which would require the
approval of Raymond Au or other departments of SiS. Still less was it part of
Shek’s job to agree with Hung to put in a bid in the name of SiS which was
not intended to win the tender but simply to make up the numbers so as to

facilitate a reseller’s bid for the contract.
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377. It boils down to a case where Shek, a relatively junior employee
whose responsibility did not include submitting tenders, had gone rogue.
Acting on his own, at the request of a vendor’s representative whom he felt
obliged to obey, he submitted a dummy bid in a market in which SiS did not
compete. He was not acting primarily with his employer’s interest in mind.
Instead he concealed it from SiS. While Shek did the acts in question within
his working hours, he was not acting in the course of his employment. He

was not acting as part of SiS.

) The Commission’s alternative case

378. The Commission’s alternative case 1is that there was a
“sufficiently close connection” between Shek’s conduct and his employment
with SiS or that Shek acted with the actual or ostensible authority of SiS, and
that S1S should therefore be held liable for Shek’s conduct. For this case the

Commission pleaded the following matters:

(I) Shek was SiS’s Product Manager responsible for Nutanix
products with responsibilities including the provision of product
information to customers, conducting promotional activities and

negotiating prices with vendors and customers.

(2)  Although distributors such as SiS would not generally sell
products to end-users directly, a distributor may in certain
circumstances sell a product to an end-user directly or participate

in a tender submission.

(3) The submission of ‘dummy” bids was a common practice in the

IT industry in Hong Kong.

(4)  Shek was provided with access to SiS’s company chop and SiS’s
tender was printed, signed and chopped by Shek at SiS’s office
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during his working hours. Hung attended SiS’s office for this
purpose.

Shek set out from SiS’s office to deposit the tenders at YWCA

during his working hours.

Raymond Au and Joe Lam knew that Hung attended SiS’s office
on 18 July 2016 and that Shek submitted a bid on behalf of SiS to
“help” Hung. Neither of them raised any disapproval or
questioned Shek’s authority to do so.

It was in the interests of SiS, as one of Nutanix’s two distributors
in Hong Kong, to maintain good relations with Nutanix,

otherwise its future business cooperation might be affected.

Based on my findings, it is plain that a number of these matters

are not made out.

(1

2)

)

The first point is not wholly established in that even if Shek did
negotiate prices, he was only authorised to provide provisional
quotations to customers which were subject to approval by his

seniors.

The second point is not made out because SiS would only supply
to end-users in exceptional circumstances which did not apply
here, and SiS had never participated in any tender submissions of

end-users.

As to the third point, there is some evidence that the practice of
submitting bids just to help make up the numbers happened from
time to time. Priscilla Szeto accepted there was such practice. In
June 2016 she had received an unsolicited email from a reseller,

Basic Bit, about YWCA’s first tender, where the writer
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anticipated that another reseller had already secured the deal
registration and he (Basic Bit) wanted to see if he needed “to help
to submit a higher bid” (emphasis added), which Szeto
understood to involve bid-rigging. I prefer her evidence when
she said it was very likely that Raymond Au and Joe Lam knew
that this sort of thing did occur, to their contrary evidence that
they had never heard of it. While she disagreed with the
suggestion that such practice happened “all the time” in the IT
industry in Hong Kong, she accepted that anyone involved in the
business must have been aware that it happened “from time to
time”. There 1s no more detailed evidence, however, as to how

prevalent this was in the IT industry in Hong Kong.

On the fourth point, it is established that the tender was printed,
signed and chopped by Shek at SiS’s office during his working
hours, but the way in which Shek came by the company chop was
not sufficient to implicate anyone else in SiS: see §§305-309

above.

The fifth point is factually correct, but it should be noted that
(1) Hung offered to reimburse Shek for the taxi fare; and (i1) Shek

concealed the destination from SiS in his expense claim.
The sixth point is not made out on the evidence.

As for the seven point, as stated in §§310-314 above, I have
found that Hung was in a position of ascendancy over Shek and
that Shek was motivated by a desire to please Hung or avoid

offending him.

On this basis, in my judgment the Commission’s alternative case

against SiS also fails.
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(10) Conclusion

381. For these reasons, the Commission has failed to establish that
Shek’s conduct in relation to YWCA’s tender should be attributed to SiS. It
follows that there was no relevant agreement made between Nutanix and SiS
and that there was no contravention of the first conduct rule by either of them

arising from the agreement between Hung and Shek.

J. ANTI-COMPETITIVE OBJECT
(1) General principles
382. As explained in section B(7) above, the Ordinance has adopted

the same two-prong structure as Art. 101(1) of the TFEU in prohibiting
agreements that have the object or effect of restriction of competition in Hong
Kong. If an agreement is a restriction by object, it is not necessary to consider
its effects on competition: 7-Mobile, §§28 and 30; Cases C-501/06 P etc
GlaxoSmithKline Services and Others v Commission, EU:C:2009:610, §55.
The Commission has in the present case only alleged that the relevant
agreements infringed the first conduct rule “by object”. There is no effects

case advanced.

383. The Commission submitted that the essential feature of a
tendering process is the expectation on the part of the body calling for tenders
that it will receive, as a response, a number of independently articulated bids

formulated by contractors wholly independent of each other. The agreements
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or concerted practices in the present case aimed to interfere with fundamental
aspects of the tender process, leading to conditions of competition which do
not correspond to normal market conditions. They were expressly intended to
subvert the competitive nature of the tender process by leading YWCA to
award the tender in the mistaken belief that there had been a genuine
competition. Such arrangements, in the Commission’s submission, were by
their nature harmful to competition and had the object of preventing,

restricting or distorting competition in Hong Kong.

384. It is common ground that the leading EU authority on the
approach to restriction by object is Case C-67/13P Groupement des cartes
bancaires v Commission. That case concerned certain new rules proposed by
a grouping of payment card issuers that required financial contribution from
its members to finance the operating costs of the payment system and to avoid
“free riding” by those which primarily issued cards but did little to ensure that
merchants accepted the cards. The EU Commission and the General Court
found that the rules constituted a restriction of competition by object, but the
CJEU disagreed and remitted the case for consideration of the effects of the

rules. The key holdings in that case include:

(1) Certain types of coordination between undertakings reveal a
sufficient degree of harm to competition for the examination of
their effects to be considered unnecessary. This arises from the
fact that certain forms of coordination between undertakings can
be regarded, by their very nature, as being injurious to the proper

functioning of normal competition: see §§49-50.

(2) The essential test for an object restriction is whether such
coordination reveals in itself a sufficient degree of harm to

competition: §57.
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In order to determine whether an agreement or concerted practice
constitutes a restriction by object, regard must be had to the
content of its provisions, its objectives and the economic and
legal context of which it forms part. When determining that
context, it is also necessary to take into consideration the nature
of the goods or services affected, as well as the real conditions of
the functioning and structure of the market or markets in question:

see §53.

Although the parties’ intention is not a necessary factor in
determining whether an agreement or concerted practice is
restrictive, there is nothing prohibiting that factor from being

taken into account: see §54.

The General Court was wrong in that case to find that the concept
of restriction must not be interpreted “restrictively”. The concept
of restriction of competition “by object” can be applied only to
certain types of coordination between undertakings which reveal
a sufficient degree of harm to competition that it may be found

that there is no need to examine their effects: see §58.

The decision in Cartes Bancaires was subsequently applied by

the Grand Chamber of the CJEU in Case C-179/16 F. Hoffmann-La Roche Ltd

v Autorita Garante della Concorrenza e del Mercato, where 1t was held that

an agreement between Roche and Novartis for the dissemination of

misleading information to prevent the off-label use of the lower-priced

product Avastin (marketed by Roche) in order to favour the sales of the

higher-priced product Lucentis (marketed by Novartis) could be regarded as a

restriction of competition by object.
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386. Whilst the CJEU referred in the case law to “types” of
coordination, there is no exhaustive list of the categories of agreements that
have the object of restriction of competition. As noted in Whish and Bailey,
Competition Law (9" ed), p 131, the content of the “object box” is not capable
of precise definition. Agreements not of a kind considered before may yet be
found to be restrictive by object upon a proper assessment in light of their own

content and context.

387. An agreement may be found to have an anti-competitive object
even if it also pursues legitimate aims. Thus in Case C-209/07 Competition
Authority v Beef Industry Development Society Ltd, the CJEU held that even if
the parties to an agreement acted without any subjective intention of
restricting competition but with the object of remedying the effects of a crisis
in their sector, their agreement could still be found to have the object of
restricting competition.> In Cartes Bancaires, the CJEU held that the fact
that the proposed new rules pursued the legitimate object of combatting “free
riding” did not preclude their being regarded as having an object restrictive of

competition. &

In Hong Kong, the Ordinance, by s 7(1), makes clear it is
sufficient if one of the objects of an agreement is to prevent, restrict or distort

competition.

388. Where it is alleged that an agreement has the effect of restricting
competition, it is necessary to assess what the competitive position on the
relevant market would have been in the absence of the alleged restrictive
agreement — commonly referred to as the “counterfactual”, and to compare it
with the position in the “actual” world: Case 56/65 Société Technique Miniere

v Maschinenbau Ulm GmbH [1966] ECR 235; Case T-328/03 O2 (Germany)

62 See §21.
63 See §70.
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GmbH v Commission, EU:T:2006:116, §§68-73. Whilst in an “object”
assessment the agreement has to be seen in its context, the whole point of
prohibiting an object restriction is to avoid the need for an effects
investigation. The requisite assessment for an object case is therefore to be
distinguished from an effects investigation based on an extensive market
analysis, which is not required for an assessment of the existence of a

restriction by object. Nor is it necessarily required in such cases to define the

market: see Whish & Bailey, Competition Law (9" ed), pp 28 & 121.

389. The agreement need not have been implemented in order for it to
have an anti-competitive object. This is clear from the wording of s 6(1)(a) of
the Ordinance, which requires an undertaking not to “make” or “give effect
to” an agreement. “Making” an agreement with an anti-competitive object

will contravene the first conduct rule, even if it is not given effect to.

390. Further, as the Commission submitted, in order for an agreement
to be regarded as having an anti-competitive object, it is sufficient that it has
the potential to have a negative impact on competition. As the CJEU held in
Case C-32/11 Allianz Hungaria Biztosito Zrt and Others v Gazdasagi
Versenyhivatal, EU:C:2013:160, §38:

13

. in order for the agreement to be regarded as having an anti-
competitive object, it is sufficient that it has the potential to have a
negative impact on competition, that is to say, that it be capable in an
individual case of resulting in the prevention, restriction or distortion
of competition within the internal market. Whether and to what
extent, in fact, such an effect results can only be of relevance for
determining the amount of any fine and assessing any claim for
damages ...”

The emphasis in Allianz on potential impact is not inconsistent with Cartes
Bancaires. The former case was cited in the latter. The focus of enquiry in an

object case is not the concrete actual effects of an agreement as implemented



- 156 -

but the agreement’s potential effect on competition. It was in this context that
the CJEU in Cartes Bancaires referred to a sufficient degree of harm to

competition.

391. It is common ground that whether certain conduct falls within the
definition of “serious anti-competitive conduct” in the Ordinance and whether
it contravenes the first conduct rule are distinct questions (see section L(1)
below), with the latter turning on whether the Commission can establish that

the conduct has the object or effect of restricting, preventing or distorting

competition.
2) Content and context of the agreements
392. The agreements or concerted practices between (1) Nutanix and

BT, (i1) Nutanix, BT and Innovix, and (iii) Nutanix and Tech-21, have been
set out in sections E, G and H above. As the Commission submitted, the
whole point of the exercise was to mislead YWCA into awarding the tender
under the mistaken belief that there had been a genuine competitive tender

process.

393. It is relevant first to remind oneself what a tendering process is
about. In Apex Asphalt and Paving Co Ltd v Olffice of Fair Trading [2005]
CAT 4, there were concerted practices between contractors in relation to the
making of bids for a tender for flat roofing contracts. Apex supplied figures
to another tender invitee (Briggs) for a cover bid to be put in by Briggs for
certain contracts (though Briggs in fact did not submit a tender). In relation to
another set of contracts, Apex received the tender documents but decided not
to carry out a full estimating exercise because the product specification gave a

price advantage to another firm (Howard Evans) who, Apex knew, was likely
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to bid, and also because of Apex’s own workload. Apex contacted Howard
Evans for a cover price. Howard Evans provided prices to Apex who then
bidded at those prices. Howard Evans won the tender. Dismissing the appeal
from the decision of the Office of Fair Trading that Apex was liable for
concerted practices with the object of restricting competition, the UK
Competition Appeal Tribunal held:
“208. The essential feature of a tendering process conducted by a
local authority is the expectation on the part of the authority that it
will receive, as a response to its tender, a number of independently
articulated bids formulated by contractors wholly independent of

each other. A tendering process is designed to produce competition
in a very structured way.

209. The importance of the independent preparation of bids is
sometimes recognised in tender documentation by imposing a
requirement on the tenderers to certify that they have not had any
contact with each other in the preparation of their bids. This is
important from the standpoint of the customer, since the tendering
process is designed to identify the contractor that is prepared to make
the most cost-effective bid. The competitive tendering process may
be interfered with if the tenders submitted are not the result of
individual economic calculation but of knowledge of the tenders by
other participants or concertation between participants.  Such
behaviour by undertakings leads to conditions of competition which
do not correspond to the normal conditions of the market.”
(emphasis added)

394, The notion that bids should be independently articulated finds
support also in EU law. In Case T-29/92 SPO v Commission, §119, the EU
Court of First Instance stated that consultation by contractors regarding the
manner in which they intend to respond to an invitation to tender is
incompatible with Art. 85(1) of the TFEU, and that it is for each contractor to
determine independently his conduct in the tender. This reflects the
fundamental principle of competition law that “each economic operator must

determine independently the policy which he intends to adopt on

the ... market”: Case 40/73 Suiker Unie v Commission, §173.
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395. The facts of both Apex and SPO concern horizontal contacts
between potential bidders but the principle is in my view not confined to that
setting. The topic of vertical and horizontal agreements will be further

discussed below.

396. Nevertheless, whether an agreement or concerted practice has an
anti-competitive object depends on a proper analysis of the agreement and the
facts of the case. The nature of a tendering process does not warrant any
presumption of anti-competitive object simply because the conduct impugned
involves interference with that process by the submission of bids that have not

been independently articulated.

397. In terms of the economic and legal context of their agreements, it
is true that YWCA had selected a very specific brand of product, Nutanix’s
hyper-converged system (with three possible hardware combinations).
Nevertheless, there is no suggestion that BT was the only entity capable of
supplying this system. It could have been supplied by the other bidders in the
second tender, or the sole bidder in the third tender, or by direct purchase. In
other words, there was still actual and potential competition in the supply of
this product, which would be precluded by the agreements if successfully
implemented. If YWCA had only received BT’s bid in the second tender, it
would have had decisions to make as to what to do next, on the basis of the
true conditions of the market. The objective purpose of the respondents’
agreements was to interfere with that process, and to lead YWCA to believe it
had received additional genuine bids and to award the tender on that mistaken

basis.

398. The respondents also submit that YWCA had a close pre-existing

relationship with BT, which had successfully carried out the proof-of-concept



- 159 -

exercise. It does not follow, however, that YWCA would have chosen BT
irrespective of the content or price of the other bids received. In fact, in spite
of YWCA'’s favourable experience with BT at the time, it decided to procure
the Nutanix system through a competitive tender. There is no basis to suggest
that the whole tendering process was intended to be a charade. Although Lok
had a close working relationship with Percy Ng and Chan and had some
influence in the procurement decision especially on the technical side, I do not
think he would, or would be able to, dictate BT be chosen even if that was not
supported by the outcome of the tendering process. It is to be recalled that
despite BT was the consultant to YWCA on procuring a Customer
Relationship Management system, it was eventually outbidden in the tender

for the implementation of the system in late 2014 or 2015 (see §89 above).

399. Reliance has been placed by the respondents on the terms and
conditions of the tender. It is said that not only was there no requirement for
bidders to certify that they had not had contact with each other in the
preparation of the bids, there was a statement in YWCA’s “Request for
Support from Principal” that it “respects the existing mechanism of the IT
industry, particularly the business collaboration arrangements made between
IT manufacturers (principals) and their tiers of the intermediary agents
(distributors/dealers)”. In my judgment, this cannot sensibly be read as
indicating that YWCA expected there to be direct or indirect contact between
bidders or expected there to be arrangements to provide non-genuine bids just
to meet its requirement of a minimum number of bids. On the contrary, in
that letter YWCA made clear that it had not appointed any company to be its
“exclusive order fulfilment partner” and that YWCA wanted “a fair-game
tender exercise”. The requirement of a minimum of five bids shows that
YWCA viewed as important the existence of genuine competition in its

procurement exercises.
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400. The respondents also submitted that there was little competition
for the supply of the Nutanix system to YWCA. In particular, only one
response (from BT) was received in the first tender, showing that the invitees
did not find it a particularly attractive opportunity. However, a tender can
generate competition, by way of inviting competing bids from different
bidders, which might otherwise be absent. The agreements in question were
intended to bring the tendering and procurement process to an end, which had
the potential effect of preventing further competition from being canvassed.
After the second tender, Nutanix supplied a list of 41 firms that were its
authorised sellers or partners, from which YWCA selected 17 firms (including
the 2" to 5" respondents) to be invited to take part in the third tender. As it
happened, there was in fact one response (from IT Channel (Asia) Ltd) in the
third tender. Eventually the contract was awarded by direct contact with Dell
and a retailer CriticMission Data Ltd. This shows that while the level of
interest in YWCA'’s business was low, it cannot be said there was no potential

or actual competition. BT was far from being the only possible supplier.

401. The respondents submitted that any coordination found could not
have caused harm to competition if there was no competition to be restricted
in the first place. The principle is recognised by the Commission, which
stated in its Guideline on the First Conduct Rule (at §3.11):

“In examining the relevant context for an agreement, the following

factors may show that an agreement does not have the object of
harming competition:

(b) an examination of the relevant context reveals that at the
relevant time there is in fact no competition in the market to be
harmed;
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402. However, as stated above, it cannot be said here that competition
was non-existent. The cases relied upon by the respondents concern very
different facts. In Bookmakers’ Afternoon Greyhound Services Ltd v
Amalgamated Racing Ltd [2009] EWCA Civ 750, until 2007 the off-course
bookmakers had in place an arrangement to pay a distributor (formed by
bookmakers) for the right to show live pictures of horseracing in LBO
(licensed betting offices). From 2007 onwards, a number of racecourses
formed a joint venture which would serve as a new distributor through another
broadcasting channel. The racecourses licensed their own LBO media rights
to the joint venture at higher prices. The bookmakers argued that the creation
of the joint venture and its entry into the market was the result of an
anti-competitive agreement among the racecourses. However, the pre-existing
two-sided market was one of a monopoly purchaser of broadcasting rights
from racecourses and a monopoly supplier to LBOs. The new arrangements
actually had the potential to increase competition in the market. It was in that
context that the Court of Appeal (at §92) accepted the argument that there was
no competition to be restricted in the first place. In contrast, in the present
case, as explained above BT was by no means a monopolistic supplier of

Nutanix products.

403. Case T-374/94 European Night Services Ltd v Commission,
EU:T:1998:198 concerned agreements by which ENS was formed by French,
Dutch, German and British railway undertakings for the purpose of providing
overnight Channel Tunnel passenger rail services as well as agreements by
which ENS acquired certain services including traction, cleaning services and
passenger-handling services. The EU Commission concluded they restricted
competition by effects, taking the view that there was potential competition

among the parent undertakings or between them and ENS. The EU Court of
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First Instance disagreed, noting that given the prohibitive cost of the
investment required and the fact that there were no economies of scale in the
operation of a single route, it would be unrealistic to postulate potential
competition among parent undertakings and between them and ENS. Further,
following publication of a Commission’s notice inviting interested parties to
make representations, no third parties took any steps to submit representations
as a potential competitor capable of being affected by the implementation of
the agreements in question.® It can readily be seen that the facts are quite

different from those of the present case.

(3) Deal registration system

404. A related point raised by the respondents is that because of the
deal registration in place, BT would be able to benefit from a substantial
discount from Nutanix and was therefore in an “unassailable” position to win

the tender, or at least that was what Chan believed.

405. There is no doubt BT enjoyed certain advantages, but I do not
find that 1t was, or that Chan understood it to be, in an unassailable position to
win. The fact that BT (via Dell) had a deal registration with Nutanix in place
for the second tender does not mean that there could be no competition for the
tender. The discount BT could expect applied to the Nutanix software
component of the integrated solution, and was not precisely quantified in
evidence. Chan understood that only part of the discount obtained by Dell
from Nutanix would be passed on to BT. The cost of the Nutanix software
was only part of the bid price; the cost of the hardware component and the
reseller’s own mark-up on both components would constitute the other parts.

As an illustration, in relation to YWCA’s eventual purchase of the Dell-

64 See §§144-145.



- 163 -

Nutanix solution from CriticMission Data Ltd in November 2016, out of the
total contract price of HK$[®], Nutanix received US$[e] net. Although
YWCA had a preference for the Dell-Nutanix solution, it had specifically
discussed with BT to ensure that all three types (Dell-Nutanix, Lenovo-
Nutanix and Nutanix-NX) were capable of meeting YWCAs’s needs. A
non-deal-registered reseller may be able to quote a low and competitive price
if it 1s prepared to take a lower margin or is able to save costs in other aspects,
which was accepted by Stu. If the exercise was purely meant to encourage a
few other resellers or distributors to bid, Chan would not have needed to send
Hung BT’s bid prices, and Hung would not have said to his colleagues he was
assisting “to make sure Dell win the deal”® and to Siu that they were to “help
BT to bid for Dell deal”. There are also other factors apart from price which
an end-user may consider when choosing a reseller, whose importance
increases as the price difference decreases. Chan’s own evidence suggests
that it was only if the received bids were “very close” in price that he was

confident BT would win even if its bid was not the lowest.

406. Further, the fact that a particular bidder has a cost or other
advantage does not mean that there is no restriction of competition if it enters
into agreements with its supplier or other potential bidders to procure non-
genuine bids and further enhance its prospects of success. In Apex Asphalt,
Apex provided a cover bid precisely because (in part) it considered Howard
Evans had a price advantage and was likely to bid. The fact that Howard
Evans’s bid would have been successful even without Apex’s cover bid was

not a defence, but simply a matter for mitigation.%

65 See §223 above for the context and meaning of that email.
66 See §263.
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407. The same point applies to the respondents’ argument that there
was also no commercial rationale for BT to engage in bid-rigging, because it
already had a long-standing relationship with YWCA and was therefore the
favoured supplier for the Nutanix product anyway. As its own experience
shows, even where it had been appointed by YWCA as the consultant for the
CRM system, it did not succeed in the bid to implement the system.

(4) No inflated price

408. Nutanix submitted that the agreements did not contain “typical”
features of bid-rigging, the first of which is increased or controlled pricing.
Similarly, Innovix argued that the Commission must advance a theory of harm
which is likely to result from the agreements explaining how they had, or were
likely to have, an appreciable adverse impact on the parameters of competition
such as price, output, product quality, product variety and innovation (citing
the Guidelines on the Application of Article 81(3) issued by the EU
Commission, at §§15-16).

409. In my view, as Nutanix recognised, price inflation may be a
common or typical feature of bid-rigging, but it is by no means a necessary
ingredient of a restriction by object or bid-rigging. Cover pricing ®’, for
example, does not necessarily involve any price increase or contribute to the
fixing of the price eventually charged to the purchaser, but is generally

regarded as an infringement of competition law. The absence of price

67 In Kier Group plc v Office of Fair Trading [2011] CAT 3 at §3, the UK Competition Appeal Tribunal
explained that “simple” cover pricing occurs “where one of those invited to tender for a construction contract
(Company A) does not wish to win the contract, but does not want to indicate its lack of interest to the client,
for whose work it may wish to be invited to tender in the future. Company A therefore seeks a cover price
from another company which is tendering for that contract (Company B). Company B will be seeking to win
the contract and will have reached a view as to its own tender price. Indeed it may already have submitted its
own tender to the client. The cover price which it provides to Company A will be at a level sufficiently high
to ensure that Company A does not win. This price is submitted to the client by Company A as though it is a
genuine tender. It should be noted that Company B does not reveal its own tender price to Company A — the
cover price is an inflated price.”
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inflation in BT’s second bid relative to the first is a matter of mitigation in
BT’s favour, but it does not exonerate it from responsibility for contravention

of the first conduct rule.

410. By considering whether there is evidence of increased or
controlled pricing, one strays into an inquiry into the effects of the agreement.
Yet restrictions by object reveal a sufficient degree of harm to competition in
themselves, so that “there i1s no need to examine their effects”: Cartes
Bancaires, at §49. The Guidelines on the Application of Article 81(3) referred
to by Innovix actually the efficiency defence found in Art. 101(3) of the
TFEU (the equivalent of s 1 of Schedule 1 to the Ordinance). In the
Guidelines on the applicability of Article 101 to horizontal co-operation
agreements (2011/C 11/01) issued by the EU Commission, it is under the
section on “Restrictive effects on competition” that the discussion on the
parameters of competition is located:
“27.  For an agreement to have restrictive effects on competition
within the meaning of Article 101(1) it must have, or be likely to
have, an appreciable adverse impact on at least one of the parameters
of competition on the market, such as price, output, product quality,
product variety or innovation. Agreements can have such effects by
appreciably reducing competition between the parties to the

agreement or between any one of them and third parties ...”
(emphasis added)

411. The vice of such practice as found in the present case is in its
harm to competition. The concrete negative effects of these practices (if
successfully implemented) can take various forms: see Apex Asphalt, at §251;
Kier Group plc v Office of Fair Trading [2011] CAT 3, at §§95-99. It is not
necessary for the Commission to prove that YWCA suffered or would have
suffered actual financial detriment in order to establish an infringement. To

find an anti-competitive object, it is generally not necessary to show that an
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agreement entailed disadvantages for final consumers: Bellamy & Child,
European Union Law of Competition (8" ed), §2.160. As the Commission
submitted, the first conduct rule, in line with Art. 101 of the TFEU, should be
interpreted as being intended to protect, among other things, the structure of
competition. In Joined Cases C-501/06P etc GlaxoSmithKline Services
Unlimited v Commission, a case concerning parallel trade, the CJEU held (at
para 63):
“ First of all, there is nothing in that provision to indicate that only

those agreements which deprive consumers of certain advantages

may have an anti-competitive object. Secondly, it must be borne in

mind that the Court has held that, like other competition rules laid

down in the Treaty, Article 81 EC aims to protect not only the

interests of competitors or of consumers, but also the structure of the

market and, in so doing, competition as such. Consequently, for a

finding that an agreement has an anti-competitive object, it is not

necessary that final consumers be deprived of the advantages of

effective competition in terms of supply or price (see, by analogy, 7-

Mobile Netherlands and Others, cited above, paragraphs 38 and

39).”
The same principle was repeated by the CJEU in Case C-286/13P Dole Food
Company Inc v Commission ECLI:EU:C:2015:184 at §125 which was decided

after Cartes Bancaires.

412. The focus on increased or controlled pricing misapprehends the
essence of a tender which is a structured competitive process. The conduct in

question is aimed at distorting that process.

) No quid pro quo

413. Nutanix submitted that another typical feature of bid-rigging is a
trade-off or quid pro quo for the other participants who, it is agreed, would not
win the tender in question, and that there is no evidence of any quid pro quo

for SiS, Innovix and Tech-21 in this case. In my view, however, while a quid
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pro quo is a common element in this kind of cases, it is not a necessary
component for such an arrangement to be found a restriction of competition
by object. Its absence may be a matter relevant to the plausibility of the
agreement or to mitigation, but not to the question whether the agreement, if

established, was a contravention by object.

414. Two cases were referred to by Nutanix: Kier Group and
Case C-440/11P Commission v Gosselin EU:C:2013:514.  Kier Group
involved both “simple” cover price cases, as well as infringements that
involved compensation payments to the cover bidders. It was an appeal
against penalties only which means there was no dispute that even “simple”
cover price cases were a contravention. The cases involving compensation
payments were considered by the Office of Fair Trading to be more serious
than “simple” cover pricing, thereby meriting a higher starting point for the
calculation of the appropriate penalty. There is nothing in the case, however,

to suggest that quid pro quo was a necessary element of liability.

415. In Gosselin, the cartel was alleged to have taken various forms:
agreement on prices, agreement on cover quotes and agreement on
commissions (financial compensation for losing bids, ie quid pro quo). The
General Court noted that this system was “based on the concept of quid pro
quo, insofar as each undertaking which paid a commission or issued a cover
quote expected to be able, in the future, to benefit itself from that system and
obtain commissions or cover quotes. Therefore... those arrangements were ad

hoc but displayed a link of complementarity”.® The court, however, simply

68 Cases T-208/08 and T-212/08 Team Relocations NV v European Commission at §52.
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analysed each agreement separately, finding each to be a restriction by object,

without relying on the quid pro quo as a necessary constituent.®

416. Reciprocity may make agreements such as bid-rigging a repeated,
systemic problem but it is not required as an element for liability in an
individual case. There is nothing to prevent a one-off agreement, done simply

as a favour, from being anti-competitive by object.

(6) Vertical vs horizontal

417. On this Tribunal’s findings, the agreements in question, with the
exception of the trilateral agreement between Nutanix, BT and Innovix, are
each a bilateral agreement between a reseller and its supplier. The first
conduct rule does not distinguish in terms between horizontal and vertical
agreements, and in principle applies to any agreement irrespective of whether
it is horizontal or vertical. It may be noted in this connection that the
legislature has chosen not to exclude vertical agreements from the scope of the
first conduct rule, in contrast to Singapore’s Competition Act which does

exclude vertical agreements from the equivalent prohibition.”

418. Having said that, it is right to point out that in general, horizontal
agreements are viewed by competition law with much greater vigilance and

suspicion than vertical agreements, though it would be mistaken to think that

69 §§91-93.

70 Section 8 of the Third Schedule to the Competition Act provides that the section 34 prohibition shall
not apply to any vertical agreement, other than such vertical agreement as may be specified by the responsible
Minister. For this purpose, “vertical agreement” is defined to mean “any agreement entered into between 2 or
more undertakings each of which operates, for the purposes of the agreement, at a different level of the
production or distribution chain, and relating to the conditions under which the parties may purchase, sell or
resell certain goods or services and includes provisions contained in such agreements which relate to the
assignment to the buyer or use by the buyer of intellectual property rights, provided that those provisions do
not constitute the primary object of the agreement and are directly related to the use, sale or resale of goods or
services by the buyer or its customers”.
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vertical agreements can never be held to have an anti-competitive object. It

depends on their specific content and context.

419. It is not in dispute that vertical discussions between the supplier
and downstream undertakings such as a distributor or retailer concerning retail
pricing do not in themselves contravene Art. 101 of the TFEU or the UK

Chapter 1 prohibition. As stated by the UK Competition Appeal Tribunal in
Makers UK Ltd v Office of Fair Trading [2007] CAT 11, §99:

“ A simple disclosure of retail pricing information by a retailer to a
supplier cannot be treated, without more, as an agreement to fix the
retail price.”

420. Likewise, in Argos Ltd v Office of Fair Trading [2006] EWCA
Civ 1318 at §106, Lloyd LJ, giving the judgment of the court, stated:

“Mr Lasok submitted that the Tribunal’s decision in the Football
Shirts case has caused uncertainty in commercial circles, casting
doubt on freedom of discussion on a vertical basis, above all
between manufacturers and their principal customers, in relation to
matters which both parties need reasonably to be able to discuss,
including actual or likely retail prices, profit margins and wholesale
prices or terms of sale. It seems to us that the present decision, and
that of the Tribunal, ought not to be seen as casting any cloud of
illegality over such discussions, so long as they are conducted on a
bilateral basis and limited to discussions of the nature described ...”
(emphasis added)

421. In the case of a tender, as the respondents have submitted, there
may be nothing anti-competitive in a supplier requesting its customers to bid
in a tender held by an end-user and in such customers speaking individually to
the supplier about costs or as to the level of their bids. If that is all there is,

little competition law concern would be raised.



- 170 -

422. But that is not the present case. The agreement between Chan
and Hung was not about BT’s pricing or other parameters of BT’s bid, but
about what Hung should procure other distributors or resellers to do in the
second tender, thus taking on a horizontal dimension. The purpose of their
agreement was that Hung would find four friends to put in a dummy bid each
so as to ensure there were five bids in the second tender, in order to meet
YWCA’s requirement so that the second tender would be valid and BT would
win. In connection with this agreement Chan provided BT’s own bid prices to
Hung, and Hung prepared four bids for SiS, Innovix, Tech-21 and iCON

respectively which he was certain would lose.

423. Equally the agreement between Hung on the one hand and
Steve Ng on the other was not about “matters which both parties need
reasonably to be able to discuss, including actual or likely retail prices, profit
margins and wholesale prices or terms of sale”’!, but about submitting a non-
genuine bid for Hung’s purposes. Indeed it was the absence of any discussion
of those things they should normally need to discuss that, inter alia, shows the
non-genuineness of the bid. The objective aim of the agreement between
Hung and Steve Ng was to put in a non-genuine bid in the name of Tech-21 to
help make up the numbers so as to meet the tender requirement for it to be
valid. Hung of course knew more but Steve Ng knew or intended that the bid
had been prepared by Hung at prices without input from Tech-21, was
submitted purely as a favour to Hung, was not intended to win and would not
win, but was intended to be taken by YWCA as genuine and to create a false
impression for YWCA that there was an independent genuine bid from Tech-

21 competing in the tender.

71 per Lloyd L] in Argos Ltd as quoted above.
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424, It should be noted that in 4rgos, the Court of Appeal went on in

the same paragraph as the passage quoted above to state:

“ ... As the Tribunal said, there is a risk that discussions about
possible prices, or about historic prices, can tend towards discussion
of future prices, and agreement as to what they should be. Any party
to such discussions on a vertical basis needs to be aware of that risk
and to avoid it. But this case is not about such discussions at all.
Nor does it outlaw complaints by a wholesale customer to its
supplier in general, especially if they are directed at getting better
terms for the business between those two parties. In the present case
the complaints did not have that aim, and the discussions between
manufacturer and customer had a strong and unusual context which
makes it clear that there was a horizontal element in the subject of
discussion. That is what makes what happened in the present case a
breach of the Chapter I prohibition.” (emphasis added)

425. In my view the Commission is correct to submit that, consistently
with Art. 101 of the TFEU, the first conduct rule is to be interpreted as
applying “to all agreements and concerted practices which, in either horizontal
or vertical relationships, distort competition ..., irrespective of the market on
which the parties operate, and ... only the commercial conduct of one of the
parties need be affected by the terms of the arrangements in question”: Case

C-194/14P AC Treuhandv Commission, §35.

426. It was submitted that in a bidding context, a bilateral vertical
agreement has no effect on competition because it only has the effect of
affecting the behaviour of that single retailer in question, without any impact
on the behaviour of other bidders. It was said that either the tender would be
successful and result in the award of the project to other bidders “whose
actions were completely independent of and unaffected by this single
agreement”, or the tender would be unsuccessful on the basis that, if the non-
genuine bid were to be discounted, there would not be sufficient bids to meet

the minimum requirement.
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427. I agree with the Commission that this argument misses the point.
A bilateral vertical agreement to submit a non-genuine bid in a tender process
solely for the purpose of meeting the requirement of a minimum number of
bids for the tender to be effective had, at the very least, the potential to result
in the tender being awarded by the procurer in the false belief that it had in
fact received the necessary number of genuine bids. The agreement is as such
aimed at distorting the competitive process and preventing any further
potential competition. In this particular context, the impact on competition
occurs whether the submission of a dummy bid has resulted from a vertical or

a horizontal agreement.

428. As to the trilateral agreement among Nutanix, BT and Innovix, it
was clearly horizontal as between BT and Innovix, who were bidders or
potential bidders in the second tender. The aim of the agreement was to put in
a dummy bid in the name of Innovix to help make up the numbers so as to
satisfy the tender requirement and so that BT would validly win the tender.
As already explained, Hung and Chan knew more but Siu knew or intended
that the bid had been prepared at prices without input from Innovix, was
solely to help BT to win, was not itself intended to win and would not win, but

was intended to be treated by YWCA as a genuine bid.

(7) Subjective intentions

429. It was argued by Nutanix and BT that they merely intended to
assist YWCA to meet its internal requirement for five bids, so that the second
tender would not be abortive. However, this subjective intention, even if
accepted, does not itself mean that the object of the agreements was not to

prevent, restrict or distort competition.
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430. Determining whether an agreement has an anti-competitive
object is an objective exercise. The subjective intentions of the parties, while
potentially relevant, are not determinative. The concept of a restriction by
object does not presuppose that the parties to an agreement have the subjective
intention of restricting competition, or even that they have actually considered

the effect of their conduct on competition.

431. Agreements can be restrictive of competition by object even if
the parties are able to show that restricting competition was not their aim or
primary aim, or that they had other laudable motives: see Beef Industry

Development Society cited in §387 above.

432. Likewise, it was argued in Apex Asphalt that the object of putting
in the cover bids was to avoid the procuring entities “looking unkindly” on the
parties who were invited to bid but failed to put in a bid, lest that they would
not be invited on the next occasion. The Tribunal held that this explanation
did not absolve Apex of liability. The subjective intentions of a party are
immaterial where the obvious consequence of the conduct is to prevent,

restrict or distort competition.”

433. In any event I do not accept that the parties were solely motivated
by a desire to help YWCA. Plainly an abortive second tender would lead to
further uncertainty not welcome to BT or Nutanix. Their cooperation with the
help of Hung’s friends would substantially eliminate this uncertainty. In his
interview by the Commission, Chan said he was concerned that if the second
tender was not successful, there might be a third tender, and that BT might not

be able to participate as “no company can afford to do one bid 3 times”.”

72 See §§248-249.
73 Chan’s interview record, §§1647-1654.
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Chan also said Hung’s friends were “doing this to help Thomas to close the
deal. Because if we are stuck, Thomas is stuck. That means we can’t buy
anything from Thomas, right. So everyone just at the same place, we’re not
moving forward”.” It is also to be recalled that Hung announced in his
internal email on 8 July 2016 that Nutanix assisted “to make sure Dell” win
the deal”, and that he stated in his email to Siu on 18 July 2016 that what they
were doing was to “help BT to bid for Dell deal”.

434, On the evidence, an examination of the subjective intentions of
the parties reinforces the view that each of the agreements in question had the

object of restricting, preventing or distorting competition.

(8) Knowledge of YWCA

435. The respondents have pleaded the issue of YWCA’s knowledge
of the impugned agreements only in relation to the definition of “bid-rigging”
in connection with the warning notice requirement. The question of YWCA’s
knowledge has arisen only in that context and is dealt with in section L(4)
below. In closing, however, Nutanix and Innovix argued separately that the
arrangements would not be anti-competitive by object if YWCA had
knowledge of them.

436. It seems to me, first, that in theory this is a separate point.
Secondly, however, it has not been raised by the respondents up to the
opening and ought not to be dealt with separately now. Thirdly, the persons
within YWCA whose knowledge is relevant to this question may well be

different. For the specific purposes of the warning notice argument and for

74 Chan’s interview record, §§1370-1372.

73 As explained in §223 above, this was a reference to BT’s bid offering the Dell-Nutanix solution.
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the reasons set out in section L(4)(a) below, I find that the Commission has
accepted that Lok’s knowledge is attributable to YWCA, but, for the purposes
of the anti-competitive object of the agreements, there may be an argument
that the relevant knowledge is that of those in YWCA who were to decide on
the outcome of the tender. There is no suggestion that members of the Tender
Board or staff of APD had any relevant knowledge. Lok had influence
(especially on technical matters) but was by no means the sole decision-maker.
Fourthly and in any event, as explained in section L(4)(b) below, I find that
Lok did not have the requisite knowledge.

©) Conclusion on “object”

437. In many object cases there would be a debate that the
arrangements in question were intended to pursue a legitimate commercial
goal rather than to restrict or distort competition. For example, in Cartes
Bancaires, it was argued that the new rules were intended to promote the
grouping’s acquisition of merchants’ acceptance, which closely interacted
with the card-issuing activities of members because consumers would not
wish to hold a card that was not accepted by a sufficient number of merchants.
In contrast, on the Tribunal’s findings, there was no commercial justification
in this case. The purpose of the agreements was to mislead YWCA into
awarding the tender under the mistaken belief that there had been a genuine
competitive tender process. They were aimed at giving YWCA a false
impression of competition with additional independent bids to choose from.
Their object was to interfere with fundamental aspects of the tender process
and distort the true competitive process. The agreements had the potential of
deceiving YWCA into awarding the contract simply based on the second

tender, rather than to consider further steps in the procurement exercise. In
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my view, the Commission has shown that the agreements have the object of

preventing, restricting or distorting competition.

438. In Apex Asphalt the UK Competition Appeal Tribunal held (at
§250) that:
“ Concertation the object of which is to deceive the tenderee into

thinking that a bid is genuine when it is not, plainly forms part of the
mischief which section 2 of the Act is seeking to prevent.”

In my opinion this is also true of the first conduct rule in the Ordinance.

439. Despite the many ingenious submissions made on behalf of the
respondents, the conduct in the present case is not innocuous (as the
respondents’ counsel sought to suggest), and in my view plainly had an object
to prevent, restrict or distort competition, although there may be scope for

debate as to its seriousness when it comes to the question of the orders to be

made.
K EXCLUSION UNDER SECTION 5 OF SCHEDULE 1
440. It is convenient to deal at this juncture with a point raised solely

by Tech-21. Tech-21 submitted that there is no evidence before the Tribunal
that the combined turnover of the Nutanix and Tech-21 exceeded $200 million
during the relevant turnover period. According to s 30 of the Ordinance and
s 5(1) of Schedule 1 to the Ordinance, the first conduct rule does not apply to
an agreement between or a concerted practice engaged in by undertakings if

their combined turnover for the turnover period does not exceed $200 million.
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Section 5(2) provides, however, that s 5(1) does not apply to an agreement or
concerted practice that involves serious anti-competitive conduct. Tech-21
submitted that, therefore, wunless the Commission proves serious

anti-competitive conduct, its case must be dismissed.

441. It is notable that this point was only raised by Tech-21 and not
the other respondents, and then only in its closing submissions for the first
time. It was not mentioned or in any way hinted at in the Response it filed or
in counsel’s opening submissions. Itis Tech-21 which seeks to assert that this

exclusion applies. Given the lack of evidence, it is in my judgment not open

to Tech-21 to rely on this exclusion.

442, In any event, as acknowledged by Tech-21, the exclusion does
not benefit serious anti-competitive conduct. This therefore simply brings one
back to the question raised in the context of warning notice, namely, whether

there was bid-rigging in this case, which is dealt with in section L below.

L. WARNING NOTICE
(1) Section 82
443. Section 82 of the Ordinance provides as follows:

“(1) If the Commission has reasonable cause to believe that—

(a) a contravention of the first conduct rule has occurred;
and

(b) the contravention does not involve serious
anti-competitive conduct,
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the Commission must, before bringing proceedings in the
Tribunal against the undertaking whose conduct is alleged to
constitute the contravention, issue a notice (a “warning
notice”) to the undertaking.

(2) A warning notice must—

(a)

(b)

(c)

(d)

(e)

describe the conduct (the “contravening conduct”) that
is alleged to constitute the contravention;

identify  the undertaking (the  “contravening
undertaking”) that has engaged in the contravening
conduct;

identify the evidence or other materials that the
Commission relies on in support of its allegations;

state—

(i) that the Commission requires the contravening
undertaking to cease the contravening conduct
within the period (the “warning period”) specified
in the notice, and not to repeat that conduct after
the warning period;

(i1) that, if the contravening conduct continues after
the expiry of the warning period, the Commission
may bring proceedings in the Tribunal against the
contravening undertaking in respect of the
contravening conduct; and

(iii) that, if the contravening undertaking repeats the
contravening conduct after the expiry of the
warning period, the Commission may bring
proceedings in the Tribunal against the
contravening undertaking in respect of the
contravening conduct and the repeated conduct;
and

indicate the manner in which the contravening
undertaking may cease the contravening conduct.

3) In determining the warning period, the Commission must
have regard to the amount of time which the contravening
undertaking is likely to require to cease the contravening conduct.

4) After the expiry of the warning period—

(a)

(b)

if the Commission has reasonable cause to believe that
the contravening conduct continues after the expiry, the
Commission may bring proceedings in the Tribunal
against the contravening undertaking in respect of the
contravening conduct; and

if the Commission has reasonable cause to believe that
the contravening undertaking repeats the contravening
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conduct after the expiry, the Commission may bring
proceedings in the Tribunal against the contravening
undertaking in respect of the contravening conduct and
the repeated conduct.

(%) To avoid doubt, proceedings under subsection (4) may not be
brought in respect of any period that precedes the warning period.

(6) The Commission may, either of its own volition or on
application made to it in writing, extend the warning period specified
in a warning notice if it considers that there is a good reason for
doing so.

(7) An application for an extension under subsection (6) must be
made before the expiry of the period sought to be extended.”

444, Section 82 is a special feature of the Hong Kong competition law
regime, not found in other jurisdictions. It requires a warning notice to be
issued before any enforcement proceedings may be brought by the
Commission in the Tribunal in specified circumstances, and precludes any
proceedings from being brought in respect of any time preceding the warning

period where applicable.

445. No warning notice was issued to any of the respondents in this
case. The Commission’s position is that none was required as this case
involved “serious anti-competitive conduct” and in particular “bid-rigging”.
The respondents disagree and contend that the case should be dismissed on

this ground alone.

446. It is common ground that the Tribunal has jurisdiction to consider
the challenge raised by the respondents based on the absence of a warning
notice, as a matter related to the Commission’s application with regard to
alleged contraventions of the competition rules: s 142(1)(a) & (g). The
Commission also accepts that if a warning notice was required in this case,

then the proceedings should be dismissed because none was issued.
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447, The concept of “serious anti-competitive conduct” is a statutory
creature. The definition has been set out in §20 above. Within the Ordinance,

this concept is relevant for the following purposes:

(1) in relation to an alleged contravention of the first conduct rule,
whether the Commission must issue a warning notice under s 82

before bringing proceedings in the Tribunal (see s 82(1) & (5));

(2)  whether the Commission may issue an infringement notice under
s 67 in respect of a contravention of the first conduct rule (see
s 67(1)((a)(1)); and

(3)  whether the exclusion of agreements of lesser significance from
the first conduct rule in s 5 of Schedule 1 applies (see s 5(1) and
(2) of Schedule 1).

448. Whether certain conduct is serious anti-competitive conduct does
not affect the meaning of the first conduct rule, or the question of whether a
particular agreement has the object or effect of restriction of competition.
Despite the label of “serious anti-competitive conduct”, the Ordinance does
not provide that such conduct is taken as a matter of law or presumed to be
anti-competitive by object or effect, seriously or otherwise. The Commission
has expressed the same view in its Guideline on the First Conduct Rule at

§5.7, where it is stated:

“ Whether conduct is considered Serious Anti-competitive Conduct is
not part of the determination of whether the conduct contravenes the
First Conduct Rule because it has the object or effect of harming
competition. The issue of whether the conduct is considered Serious
Anti-competitive Conduct only arises after the Commission forms
the view that the conduct contravenes the First Conduct Rule.
Conduct that is Serious Anti-competitive Conduct may contravene
the First Conduct Rule where it has either the object or effect of
harming competition.”
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449, The respondents agree with this approach. In the present case,
the only relevance of “serious anti-competitive conduct” is whether a warning
notice was required and the implications under s 82.7° It does not affect the

question whether the conduct infringed the first conduct rule.

450. Serious anti-competitive conduct, as defined, includes several
forms of conduct of which only “bid-rigging” is relevant in the present case.
The statutory definition of “bid-rigging” is set out in §491 below. That
definition has relevance only in the context of the definition of “serious
anti-competitive conduct” (see s 2(2)). As will be seen below, one of the
components of bid-rigging is that the agreement in question was not made
known to the person who called for the tender, namely, YWCA in this case. It
is in this context that the extent of YWCA’s knowledge of the respondents’

agreements has become an issue in these proceedings.

(2) The relevant time for the purpose of s 82
(a) The pleadings
451. In the Commission’s Originating Notice of Application, it was
stated:
“80. The relevant arrangements were not known to YWCA, its

Tender Board or any of its staff at or before the time when the bids
were submitted by BT, SiS, Innovix and Tech-21. In particular, Mr
Lok Yiu Ying (also known as Alan Lok), Head of the Information
System Department of YWCA (“Mr Lok”) has expressly denied
knowledge of any arrangements to submit “dummy” bids in response
to the Second Tender and states that he was not aware of any
irregularity or communications among BT and other tender invitees
in the Second Tender.

81. As the facts and matters above involved “serious
anti-competitive conduct”, no warning notice is required to be issued

76 The point on agreements of lesser significance is not open to Tech-21, as stated in section K above.
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by the Commission pursuant to section 82(1) of the Ordinance.”

Reference was made in a footnote to §80 to the statements of Lok dated

21 December 2016 and 6 March 2017 respectively.

452. The respondents filed Responses which, broadly speaking, denied
that YWCA had no knowledge of the alleged agreements. For example,
Nutanix’s Response stated:
“ The Applicant did not issue a warning notice to the 1%' Respondent
before bringing these proceedings. Accordingly, the Applicant must
prove that the 1°' Respondent’s alleged conduct constitutes serious
anti-competitive conduct. Otherwise, its case must be dismissed

even if it can demonstrate that there is an independent contravention
of the First Conduct Rule.”

453. The Commission’s Reply dated 7 July 2017 did not respond on

this matter and made no mention of warning notices.

454, Prior to the trial, it would appear from the documents filed that
the parties (except Innovix, see below) had been proceeding on the basis that
the Commission needed to prove serious anti-competitive conduct at trial or

its application would have to be dismissed.

(b) The new point

455. In its written opening dated 30 May 2018, the Commission
submitted that even if the Tribunal does not at the end of the trial find serious
anti-competitive conduct, it can still make a finding of breach of the first
conduct rule and make orders under ss 93-94, because, prior to the

commencement of the proceedings, the Commission “had reasonable cause to

believe that YWCA had no knowledge of the alleged dummy bids”.
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456. As explained by counsel, the Commission’s stance is that, in
relation to YWCA’s knowledge, only the evidential position before the
commencement of proceedings is relevant to the need to issue a warning
notice. The findings on YWCA’s knowledge based on all the evidence

available at trial are not relevant to that question. Accordingly:

(1) If the Tribunal finds that at the time of commencement of
proceedings, the Commission had reasonable cause to believe
that YWCA did not have knowledge of the dummy bids, then the
Commission was not required to issue a warning notice, and the
proceedings should not be dismissed pursuant to s 82 even if the
Tribunal finds at the end that YWCA did have knowledge.

Indeed, on this logic, the question whether or not (based on all
the available evidence at trial) YWCA in fact had knowledge is

immaterial and need not be determined by this Tribunal.

(2) If the Tribunal finds that prior to the commencement of
proceedings, the Commission did not have reasonable cause to
believe that YWCA did not have knowledge, then the
Commission accepts the Tribunal should dismiss the proceedings

due to the failure to issue a warning notice.

457. It seems to me clear that this is a new point which the

respondents could not have anticipated from the Commission’s pleadings.

(c) Objection to the new point

458. Nutanix and BT submitted that this argument is not open to the
Commission because it is a wholly new case which has not been pleaded or

otherwise notified to the respondents in advance. The Commission has not
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disputed that it is a new point, but argued that it is a legal argument which it

should be allowed to run.

459. It is to some extent a legal argument, raising issues on the
construction of s 82. But in my view it is not a discrete, pure point of law. As
can be seen below, there are arguments about what it is that the Commission
had to have reasonable cause to believe. The question of what materials were
available to the Commission at the time of commencement of proceedings and
what it had reasonable cause to believe at that time are clearly factual matters

hitherto not the subject of attention.

460. Nutanix and BT complained that they were taken by surprise.
They submitted that they were likely to have pursued a different approach in
the evidential stage, particularly in terms of exploring the Commission’s state

of knowledge prior to the commencement of proceedings.

461. Without determining the question of the respondents’ entitlement
to discovery of documents or disclosure of information, it seems to me
impossible within the present context to rule out that the respondents might
have approached the disclosure procedures differently and that the evidentiary
base for the trial on this question might have been different, if the

Commission had taken the point at an earlier stage.

462. In these circumstances, I agree with Nutanix and BT that the
point is not open to the Commission at this late stage. This appears also to be
the position of Tech-21. The relevant issue for these respondents is therefore
whether the Commission has proved serious anti-competitive conduct based
on the evidence at trial. This does not mean the Tribunal will “misapply the

law” but simply that it will decide the issues properly raised in the case.
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463. In contrast, Innovix submitted that on the Commission’s new
argument, it had failed to show that at the time of commencement of
proceedings it had no reasonable cause to believe YWCA knew of the alleged
agreements. (This argument was adopted by Nutanix and BT as their
fall-back position if their objection did not prevail.) The Commission
submitted that the same approach on this point should be adopted with respect
to all respondents. However, Innovix’s argument has been its case as stated in
its Response from the outset. There is no unfairness to the Commission in

dealing with it provided it is based on a correct construction of the statute.

(d) Time for assessing existence of serious anti-competitive conduct
under s 82
464. As already explained, the Commission’s (and Innovix’s) position

is essentially that, for the purposes of s 82, it is its belief or grounds for belief
in relation to serious anti-competitive conduct that are relevant. In contrast,
Nutanix and BT submit that the touchstone is whether serious anti-competitive
conduct is established at trial, irrespective of the Commission’s belief or

grounds for belief at the time of commencement of proceedings.

465. Having regard to the wording of s 82(1), there is in my view
considerable force in the Commission’s and Innovix’s contention. The
warning notice, where required, has to be issued before the commencement of
proceedings. The time for deciding whether a warning notice is necessary
must therefore be that point in time. The bringing of an enforcement
application in the Tribunal without having first issued a warning notice (where
required) is in itself a breach of s 82(1), vitiating the proceedings from the

start irrespective of the substantive merits.
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466. Conversely, where the Commission has acted correctly in not
issuing a warning notice before bringing proceedings, even if it subsequently
transpires that no serious anti-competitive conduct is involved, there is
nothing in s 82 to suggest that a warning notice would retrospectively become
necessary or that the proceedings properly begun would be vitiated on that
ground. Rather, the language and structure of s 82 suggest that the position is

crystallised as at the commencement of proceedings.

467. Nutanix and BT submitted that that argument is incorrect as a
matter of statutory interpretation because it is (a) contrary to the legislative

purpose of s 82, and (b) unworkable in practice.

468. Turning first to legislative purpose, it may be noted that neither
the warning notice mechanism nor the notion of serious anti-competitive
conduct appeared in the Competition Bill as gazetted in July 2010. As
explained in the Report of the Bills Committee on the Competition Bill,”” the
warning notice mechanism was introduced in response to concerns raised by
the business sector and in particular small and medium enterprises over the
possibility of being found to have inadvertently breached competition law for
“non-hardcore anti-competitive activities”, which were of a less serious nature
and for which “there is no hard and fast rule as to whether they may or may

not give rise to competition concerns’.

469. The protection offered by the warning notice mechanism is
two-fold. By requiring a warning notice to be issued before commencement
of proceedings, it provides a chance for the undertakings, within a limited
period, to remedy its conduct, without being subjected to enforcement

proceedings. Secondly, by virtue of s 82(5), it “limits their exposure to

77 See LC Paper No. CB(1)1919/11-12, §§27-35.
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sanctions to the period starting from the commencement of the period

prescribed in the warning notice”.

470. Another protection added to the law to allay the concerns of
small and medium enterprises was an exclusion in respect of agreements of
lesser significance, ie agreements between undertakings with a combined

turnover not exceeding HK$200 million.

471. At the same time, however, it was considered that these
concessions ought not to apply to ‘“hard-core anti-competitive activities”
which were widely recognised in other jurisdictions as activities that almost
always had an adverse impact on competition. The concept of “serious
anti-competitive conduct”, comprising price-fixing, market allocation, output

control and bid-rigging, was accordingly introduced.”

472. These purposes do not, in my view, stand against the
Commission’s and Innovix’s interpretation of s 82. The materials
demonstrate a legislative intention in principle to afford protection to
undertakings by the warning notice mechanism. How the mechanism should
work in detail does not appear to have been discussed (although there was
discussion of the situation where a warning notice is wrongly issued”®). There
is nothing in the legislative materials, which were couched in general terms,
that is contrary to what appears to be the correct interpretation based on the
words used in the statute. Indeed, the respondents have not offered any route
of construction by which the language of the statute can be read to bear the

meaning they advance.

78 See LC Paper No. CB(1)1919/11-12, §§27,32,33,41(b).
79 See LC Paper No. CB(1)1919/11-12, §§36-37.
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473. It was submitted that the Commission’s and Innovix’s
construction would give the Commission the power to decide for itself
whether conduct which might not in fact be serious anti-competitive conduct
could nevertheless be proceeded against without a warning notice. It was
even submitted that it would encourage the Commission to postpone as much
as possible the evidence-gathering exercise until after the instigation of

proceedings.

474. This is, with respect, an extreme submission. In using the phrase
“[1]f the Commission has reasonable cause to believe”, the legislature plainly
intends to make the Commission’s obligation to issue a warning notice — and
the correlative right of the undertaking not to be proceeded against without
one — dependent upon the Commission’s belief or grounds for belief. As
with other situations in which statutory power is placed in the hands of public
bodies through similar formulae, the legislature proceeds on the basis that the
Commission is duty bound to and will act in good faith. Furthermore, even on
the Commission’s construction, it is not up to it to form whatever belief it
desires — the statutory words are “has reasonable cause to believe”, which, as

is well established, import an objective standard as explained below.

475. Nutanix and BT also submitted that having a two-stage inquiry
would be cumbersome and burdensome and would render proceedings more
complex and onerous. It was said that on the Commission’s and Innovix’s
interpretation, in all cases on the first conduct rule where no warning notice
has been issued but the respondent says it should have been, the Tribunal
would be required not merely to consider whether breach of the first conduct
rule is proved in the end, but also, in the same proceedings, to look at the
material available (or potentially available) to the Commission at the

commencement of proceedings, ignoring the evidence that has in fact been led
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at trial, and reach a determination as to whether or not the Commission had
reasonable cause to believe at that stage that serious anti-competitive conduct
had or had not occurred. Counsel submitted that it is hard to imagine a more

unsatisfactory and wasteful procedure.

476. The need to investigate the evidential position at an earlier stage
can indeed potentially make the trial more complex. Dealing with it as a
preliminary issue has been mentioned as an alternative, but whether it would
be appropriate to do so would be a matter to be decided in each particular case.
But it seems to me such complexities, where they do arise, are the inexorable
result of s 82 as formulated. On the other hand, such complications do not
necessarily arise in every case on the first conduct rule. The present case,
where the issue arises in connection with the knowledge of the person calling

for the tender, is by no means a typical one.

477. I take the view therefore that the Commission’s and Innovix’s

interpretation is correct.

(e) “Has reasonable cause to believe”

478. The parties have in addition debated what has to be shown if the

position is to be assessed as at the commencement of proceedings.

(i) Subject matter of belief

479. The requirement of warning notice arises if the Commission has
reasonable cause to believe that the contravention does not involve serious
anti-competitive conduct. In a case such as the present where no warning
notice was issued, the Commission’s position is necessarily that the

requirement did not arise, i.e. it did not have reasonable cause to believe that
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the contravention did not involve serious anti-competitive conduct. In the
context of this case, the contravention would not have involved serious
anti-competitive conduct (viz bid-rigging) if the agreement in question was
made known to the person calling for tenders (YWCA). In other words, the
Commission has to show it did not have reasonable cause to believe that it

was made known to YWCA.

480. In its submissions the Commission stated that it had reasonable
cause to believe that YWCA did not know. The respondents submitted that
the Commission asked itself the wrong question, and that the correct question
was whether there was reasonable cause to believe that YWCA did know.
I accept that not having reasonable cause to believe “X” is not logically
equivalent to having reasonable cause to believe “not X, but I think the

difference has been exaggerated in this case.

481. The fallacy in the respondents’ position is illustrated by the
submission that, because the Commission has to show that it had no
reasonable cause to believe YWCA knew, so long as there is some evidence
tending to show that the alleged agreements had been made known to YWCA,
the Commission fails.® A slight variant of that submission, advanced by
Innovix and adopted by Nutanix, was that the materials available could
provide reasonable cause both for believing that YWCA did not know and for
believing that YWCA did know. I do not accept this submission.

482. Belief is more than idle wondering, conjecture and even

suspicion. In George v Rockett (1990) 93 ALR 483, the High Court of

80 R3 Opening §§24-27; R4 Closing §30.
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Australia distinguished the concept of “a reason to believe” from “a reason to

suspect”. In a unanimous judgment, their Honours stated (at pp 490-491):

“In Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266, a
question was raised as to whether a payee had reason to suspect that
the payer, a debtor, ‘was unable to pay [its] debts as they became
due’ as that phrase was used in s 95(4) of the Bankruptcy Act 1924
(Cth). Kitto J said (at 303):

‘A suspicion that something exists is more than a mere idle
wondering whether it exists or not; it is a positive feeling of
actual apprehension or mistrust, amounting to ‘a slight
opinion, but without sufficient evidence’, as Chambers’
Dictionary expresses it. Consequently, a reason to suspect
that a fact exists is more than a reason to consider or look into
the possibility of its existence. The notion which ‘reason to
suspect’ expresses in sub-s (4) is, I think, of something which
in all the circumstances would create in the mind of a
reasonable person in the position of the payee an actual
apprehension or fear that the situation of the payer is in actual
fact that which the sub-section describes — a mistrust of the
payer’s ability to pay his debts as they become due and of the
effect which acceptance of the payment would have as
between the payee and the other creditors.’

The objective circumstances sufficient to show a reason to believe
something need to point more clearly to the subject matter of the
belief, but that is not to say that the objective circumstances must
establish on the balance of probabilities that the subject matter in fact
occurred or exists: the assent of belief is given on more slender
evidence than proof. Belief is an inclination of the mind towards
assenting to, rather than rejecting, a proposition and the grounds
which can reasonably induce that inclination of the mind may,
depending on the circumstances, leave something to surmise or
conjecture.”

483. Similarly, as Hely J stated in St George Bank Ltd v Rabo
Australia Ltd (2004) 211 ALR 147 at 154 in relation to belief, “it is not
sufficient to point to a mere possibility. The evidence must incline the mind

towards the matter or fact in question”.

484, It can be seen that the legislature also differentiates between the

two concepts in the Ordinance. It has used the phrase “reasonable cause to
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believe” in s 82 % in contradistinction to the term “reasonable cause to
suspect” which may be found in ss 39 and 41 as the condition for exercising

investigative powers.

485. The Commission’s belief — as an overall inclination — is to be
formed by looking at the available material in the round. It is not an
instantaneous reaction to each piece of evidence considered in isolation,
changing from one moment to another as the Commission sifts through the
material. What there is reasonable cause to believe should similarly be based
on the entire body of material. If the material examined as a whole
objectively gave reasonable cause for one to believe that the matter was not
made known to YWCA, this effectively means it did not give reasonable

cause to believe that it was made known to YWCA.

(ii) Subjective belief

486. The respondents submitted that the condition in s 82(1) for not

issuing a warning notice is partly subjective and partly objective:

(1) the Commission must at the relevant time in fact not believe that
the contravention did not involve serious anti-competitive

conduct; and

(2) it must be reasonable for the Commission to hold such position

on the evidence then available to it.

487. The Commission submitted that the test is purely objective.
While the Commission is correct to point out that the language of the statute

in Yeung May Wan & Others v HKSAR (2005) 8 HKCFAR 137 at §§71-72

(“he reasonably believes”) is distinguishable, the other two cases cited,

81 and in $s 92,97 and 99 inrelation to commencement of proceedings.
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namely, Inland Revenue Commissioners v Rossminster [1980] AC 952 at
1013D-E and O’Hara v Chief Constable of the Royal Ulster Constabulary
[1997] AC 286 at 298A-E, both concern statutory language similar to the
phrase “has reasonable cause to believe” in s 82(1). I am inclined to think that
the phrase imports a subjective element as was the conclusion in those two
cases. This may be contrasted with the different formula “there is reasonable

cause to believe” which may well indicate a purely objective test: Hong Kong

Archbold 2018, §41-19.

488. For the subjective part of the condition, the respondents
submitted that the Commission has to lead evidence on its actual state of mind.
I do not think that is the legislative intention. The cases cited above concern
the power of arrest without warrant on the part of a police officer (O 'Hara®
and Yeung May Wan®*®) and the power of seizure and removal on the part of an
officer executing a search warrant (Rossminster¥). In contrast, under the
Ordinance, the person whose belief is relevant is the Commission, which is a
statutory body consisting of up to 16 members and which makes decisions by
a majority of the votes cast at meetings.® The power to make an application
to the Tribunal under s 92 is a non-delegable function reserved to the

Commission.®® It is therefore the collective belief of the majority of members

82 Section 12(1) of the Prevention of Terrorism (Temporary Provisions) Act 1984 provided: .. a
constable may arrest without warrant a person whom he has reasonable grounds for suspecting to be ... (b) a
person who is or has been concerned in the commission, preparation or instigation of acts of terrorism ...”.

83 Section 50(1) of the Police Force Ordinance (Cap 232) provided: “It shall be lawful for any police
officer to apprehend any person who he reasonably believes will be charged with or whom he reasonably
suspects of being guilty of: (a) any offence for which the sentences fixed by law or for which a person may
(one a first conviction for that offence) be sentenced to imprisonment ...”.

84 Section20C(3) of the Taxes Management Act 1970 provided: “On entering the premises with a
warrant under this section, the officer may seize and remove any things whatsoever found there which he has
reasonable cause to believe may be required as evidence for the purposes of proceedings in respect of such an
offence as is mentioned in subsection (1) above ...”.

85 Schedule 5 to the Ordinance, ss 2(1), 15(4).
86 Schedule 5 to the Ordinance, s 31(2)(0).
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who voted in favour of bringing proceedings under s 92 without first issuing a

warning notice that is relevant.

489. The existence of such belief is in my view evidenced by the
decision to file proceedings itself. It could not have been the legislative
intention that the deliberation process and results and the subjective state of
mind of each and every member who voted in favour of the decision should be
probed into. Taccept the Commission’s submission that there is a
presumption as to the genuineness of its subjective belief: see Rossminster, at

p 1009B-D.

(iii) Objective basis

490. The objective part asks whether there in fact existed reasonable
grounds for the Commission to hold that position when it instituted
proceedings without first issuing a warning notice. The grounds on which the
Commission acted must be sufficient to induce in a reasonable person the
required belief: Nakkuda Ali v Jayaratne [1951] AC 66, 77; Rossminster, at
p 1000C-D, 1011B-D. This is an objective question of fact to be determined
on the basis of all of the evidence and information known to the Commission
before proceedings were issued. The material need not be limited to evidence
admissible in an eventual trial: Secretary for Justice v Xu Aimin (HCMP
1072/2016; 29 August 2016), §16.

(3) Bid-rigging
(a) Statutory definition
491. Section 2(2) provides that, for the purposes of the definition of

“serious anti-competitive conduct” (quoted in §20 above), “bid-rigging”

means—
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“(a) anagreement—

(1) that is made between or among 2 or more undertakings
whereby one or more of those undertakings agrees or
undertakes not to submit a bid or tender in response to a
call or request for bids or tenders, or agrees or undertakes
to withdraw a bid or tender submitted in response to such
a call or request; and

(i1) that is not made known to the person calling for or
requesting bids or tenders at or before the time when a
bid or tender is submitted or withdrawn by a party to the
agreement or by an entity controlled by any one or more
of the parties to the agreement; or

(b) asubmission, inresponse to a call or request for bids or tenders,
of bids or tenders that are arrived at by an agreement—

(1) that is made between or among 2 or more undertakings;
and

(i1) that is not made known to the person calling for or
requesting bids or tenders at or before the time when a
bid or tender is submitted or withdrawn by a party to the
agreement or by an entity controlled by any one or more
of the parties to the agreement”

The relevant limb of the definition in this case is (b). There are

four basic elements to the definition in (b):

(1)
()
)

4)

493.

there is an agreement;

the agreement must be made between two or more undertakings;

there is a submission of bids or tenders that are arrived at by the

agreement; and

the agreement is not made known to the person calling for or

requesting the bids or tenders at or before the time when a bid or

tender 1s submitted.

The definition of bid-rigging in s 2(2) closely resembles (with

one significant difference), and appears to have been derived from, s 47(1) of
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the Competition Act of Canada (quoted in §497 below), ¥ which was

originally enacted in 1976 as s 32.2 of the Combines Investigation Act.®

(b) Agreement

494, Section 2(2)(b) refers to “agreement”. It will be recalled that the
word has a wide definition, which includes any agreement, arrangement,
understanding, promise or undertaking, whether express or implied, written or
oral, and whether or not legally enforceable or intended to be legally

enforceable (see s 2(1)).

495. In addition, s 6(2) provides:

“ Unless the context otherwise requires, a provision of this Ordinance
which is expressed to apply to, or in relation to, an agreement is to
be read as applying equally to, or in relation to, a concerted practice
and a decision by an association of undertakings (but with any
necessary modifications).”

496. The respondents dispute the application of s 6(2) to the definition
of bid-rigging, but I do not see why the plain terms of this provision should
not have effect or why the context requires it should not be applied.
Section 6(2) is enacted in the context of the first conduct rule and the notion
of bid-rigging, as a form of serious anti-competitive conduct, has relevance
specifically for the first conduct rule. Accordingly, by virtue of s 6(2),
“agreement” in the definition of bid-rigging in s 2(2) includes “‘concerted
practice”. It may be noted that BT submitted that the distinction is likely to be
immaterial in the present case because “agreement” includes an understanding

or arrangement.

87 R.S.C. 1985,c.C-34.
88 R.S.C. 1970,c.C-23;as am S.C. 1974-75-76,c¢.76.
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(c) Between 2 or more undertakings

497. Section 47(1) of the Competition Act of Canada (RSC, 1985,
c C-34), from which the definition of “bid-rigging” in s 2(2) is apparently

derived, provides:

“(1) In this section, bid-rigging means

(a) an agreement or arrangement between or among two or
more persons whereby one or more of those persons agrees
or undertakes not to submit a bid or tender in response to a
call or request for bids or tenders, or agrees or undertakes
to withdraw a bid or tender submitted in response to such a
call or request, or

(b) the submission, in response to a call or request for bids or
tenders, of bids or tenders that are arrived at by agreement
or arrangement between or among two or more bidders or
tenderers,

where the agreement or arrangement is not made known to the
person calling for or requesting the bids or tenders at or before the
time when any bid or tender is submitted or withdrawn, as the case
may be, by any person who is a party to the agreement or
arrangement.” (emphasis added)

498. In comparison with the Canadian statute (especially the words
underlined above), it will be noted that the definition of bid-rigging in the
Ordinance does not expressly require the agreement to be between or among
two or more bidders or tenderers, but simply two or more undertakings. The
fact that Canadian law does not use the concept of “undertaking” does not
explain why Hong Kong cannot retain the wording of “two or more bidders or

tenderers”.

499. The requirement of two or more undertakings means that an
agreement between two persons who form a single economic unit, and
therefore one undertaking, does not fall within the definition. Nor does an

agreement with an individual who is not himself an undertaking suffice,
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unless this is attributable to the undertaking on whose behalf he has acted. It
follows that the agreement between Hung and Shek does not satisfy the

definition, as Shek’s conduct was not attributable to an undertaking (SiS).

500. It has been submitted on behalf of the respondents that vertical
agreements are not caught by the definition of bid-rigging, and that purely
vertical agreements can never constitute bid-rigging.®® They submitted that
bid-rigging as commonly understood must involve a horizontal agreement
between competitors. There is however no universal rule that vertical

agreements can never give rise to or be characterised as bid-rigging.

501. BT referred to the Commission’s Guideline on the First Conduct
Rule at §6.26 which states that bid-rigging “generally involves two or more
undertakings agreeing that they will not compete with one another for

particular projects” and at §6.28 that:

“Bid-rigging can take a number of forms, including undertakings

agreeing:

(a) that certain parties will not submit a bid or will withdraw a bid
submitted previously (“bid suppression”);

(b) to take turns at being the winning bidder (“bid rotation™);

(c) that certain bidders will submit higher bid prices or less
attractive terms than the supplier “chosen” to win the tender
(“cover bidding”); or

(d) to take other actions that reduce the competitive tension in the
bidding process, such as by agreeing minimum bidding prices
or agreeing that the winning bidder will reimburse other
bidders’ bid costs.”

In my view, these general, inclusive statements based on the experience that
bid-rigging often involves agreements between competitors cannot be elevated

to put a gloss on the statutory provisions so as to alter their meaning.

89 R1 Opening §59, R2 Opening §83.

R
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502. The legislature has conspicuously not confined the definition in
the Ordinance to agreements between bidders. It is significant to bear in mind
the peculiar context in which the definition is found in Hong Kong. While
s47(2) of the Canadian Act enacts a substantive offence of bid-rigging
punishable by a fine or imprisonment for up to 14 years, in Hong Kong the
definition in s 2(2) is relevant only to the question whether there is serious
anti-competitive conduct, which is not a breach of any substantive rule as such
but has relevance only for the specified purposes referred to in §447 above.
Having regard to the different contexts, it is not surprising for the legislature

to have adjusted the definition.

503. Moreover, much depends on the nature and content of the
agreement. A purely vertical agreement between a reseller and his supplier as
to how the reseller should respond to a tender exercise by way of his own bid
is one thing. Contact by an undertaking with his supplier in a bidding
situation, in relation to matters such as cost, profit margin and terms of sale, is
normal and unobjectionable (see also §§419-423 above). But several
“vertical” agreements between resellers and their common supplier
respectively as to how each reseller should bid, with a view to putting in non-
genuine bids or helping one of them win, would be a very different matter.

Each case has to be examined on its own facts.

504. Nutanix submitted that even in situations involving a vertical
player such as a supplier, there must, through that supplier, directly or
indirectly, be a horizontal element. Even on this basis, it can be seen that,
while the agreement between Nutanix and BT in the present case 1is
structurally vertical, its content was not at all about the vertical relationship
between them, but related to the submission of bids by other undertakings

acting at the level of BT in the same tender. BT provided its own bid prices to
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Nutanix not for the purpose of discussing that price with Nutanix. Nutanix
then determined the bid prices of the others, who simply adopted them
without paying any attention because these were not genuine bids. In the
circumstances while the Nutanix/BT agreement was a vertical agreement, its
content is about the conduct of BT’s horizontal counterparts and not about any

vertical relationship (see also section J(6) above).

505. In any event the objection does not apply to the trilateral
agreement between Nutanix, BT and Innovix, which involved a horizontal

coordination between BT and Innovix.

() Submission of bids or tenders arrived at by the agreement

506. The definition requires a submission (in response to a call or
request) of bids or tenders that are arrived at by the agreement. In the
Canadian case of R v Durward (2015), the trial judge directed the jury with

respect to the requirement that the bids must be “arrived at” by the agreement,

that:
“ the outcome of the impermissible agreement or arrangement must
lead to the bid and not simply relate to steps in the preparation of the
bid.”*
507. R v McLellan Supply Ltd and Scott (SF) Manufacturing Company

Ltd (No 2) [1986] AJ No 1715 was cited by the respondents. There a
municipal authority issued an invitation to tender for the installation of
chain-link fences to a number of suppliers, including Scott and McLellan.
McLellan was a supplier of chain-link fence materials to Scott. McLellan
would often submit its own bid whilst at the same time providing quotes to

Scott which Scott used to formulate its bid, on the informal understanding that

90 R v Durward, Final Instructions to the Jury, Court File No 09-300-68, p 88.
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McLellan would not “undercut” Scott. Following receipt of the tender, Scott
sought quotes from McLellan for the required materials and they discussed
“acceptable profit margins” on materials as well as labour costs.
Subsequently McLellan gave Scott a cost price. Scott then prepared a bid
based on the quote. McLellan also submitted a direct bid.

508. The court dismissed the charge of bid-rigging under s 32.2 of the
Combines Investigation Act against Scott and McLellan, but it seems to me to
be a case on very different facts where (i) the final amount of Scott’s bids
were not made known to McLellan at any time and vice versa, (i1) there was
no agreement made to submit a bid of any particular nature or to bid at all on
the project, (i11) there was no agreement affecting the calculation of the bids,
and (iv) each accused submitted its own tender based on its own projection of
costs.”! As such the case does not assist the respondents. Nor, with respect,
does the case of Australian Competition and Consumer Commission v Olex
Australia Pty Ltd [2017] FCA 222 assist, which is concerned with quite
different statutory provisions in s 44ZZRD of Australia’s Competition and
Consumer Act 2010 (Cth).

509. Nutanix and BT submitted that the opening words in s 2(2)(b) “a
submission ... of bids or tenders that are arrived at by an agreement” should
be interpreted as only applying to a submission by a party to the agreement,
and that since BT’s own bid was not arrived at by its agreement with Nutanix
and the other bids were not submitted by a party to the agreement between
Nutanix and BT, that agreement did not fall within bid-rigging. 1 agree with

the Commission that this argument should be rejected:

ol See §§24-25.
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(1)  First, no such limitation appears in the wording of s 2(2)(b)
(unlike the Canadian Act). The provision should be applied in

accordance with its plain wording, without reading in words.

(2) The friends’ bids were arrived at by, inter alia, the agreement

between Nutanix and BT.

(3) The agreement was (on the Commission’s case) not made known
to YWCA at or before the time when a bid was submitted by BT

which was a party to the agreement, meeting the requirement of

s 2(2)(b)(ii).

510. On the evidence, the bids of Innovix and Tech-21 (and the bid
made by Shek in SiS’s name) would not have been submitted without the

agreements in question.

(e) Agreement not made known

S11. The fourth element of s 2(2)(b) is that the agreement must not
have been made known to the person calling for or requesting the bids or
tenders at or before the time when a bid or tender is submitted or withdrawn
by a party to the agreement. In Canada it appears that the concern that
underlay the requirement of “not made known to” was that, otherwise, the law
might unwittingly prohibit bids by joint ventures and similar groups, the
purposes of which may be entirely legitimate and beneficial to the economy. *?
Canadian authorities on the equivalent provision suggest that express

notification of the agreement to the person calling for tenders is required.

92 Debates of the Senate, Official Report (Hansard), 19 March 1975, p 680.
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512. In R v Travelways School Transit Ltd (1980) 52 CCC (2d) 399,
Osler J rejected the argument that the agreement was made known to the
person at the opening of the tender because it was obvious that the bids were
identical and that the submission of identical bids was the result of an
agreement. The court took the view that such an interpretation of the statute
would give rise to an inappropriate lack of certainty in concluding if an
agreement has been made known or not. Instead, Osler J held that:
“there is an affirmative obligation under those who join in such
agreement not just to make it possible for the recipient of their bids
to become aware that they had made an agreement but to

affirmatively notify such persons in some manner other than the
mere production of identical bids.”®

513. In R v Charterways Transportation Limited (1981) 32 OR (2d)
719,% Dupont J adopted Osler J’s view and stated that a necessary inference
that the bids were drawn pursuant to an agreement does not amount to making

known as required by section 32.2(1) of the Combines Investigation Act.

514. In R v Lorne Wilson Transportation Ltd (1982) 138 DLR (3d)
690, on appeal from R v Charterways Transportation Limited, the Ontario
Court of Appeal, rejecting an argument that the agreement was “made known”
to the person requesting tenders because it could be inferred from the fact that
identical tenders were submitted that they represented the product of an
agreement between the tenderers, stated:
“ As we construe the section, express notification of the agreement or
arrangement is required. A person submitting a bid or tender which

contravenes s 32.2(1)(a) or (b) must give actual notice of the
agreement or arrangement to the person calling for or requesting the

23 This case concerns bid-rigging as an offence contrary to section32.2(1) of the Combines
Investigation Act (predecessor of section47 of the Competition Act).

o4 Osler J’s decision in R v Travelways School Transit Ltd was the decision on motions to quash the
orders for committal while Dupont J’s was the decision after the trial.
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bids or tenders at or before the time when the bid or tender is made
in order to take advantage of the provisoins 32.2(1).”

515. The same approach was adopted more recently in R v Durward
where the judge directed the jury that the “made known” element “requires
express notification to the person calling for bids or tenders” and that “[t]he
person calling for bids or tenders must be aware of the impermissible

agreement or arrangement”.%

S16. In my respectful opinion, this interpretation of the phrase makes
equal sense in the context of the Ordinance. When one comes to the stage of
considering this element, the agreement is ex hypothesi one that is restrictive
or distortive of competition and that falls within “bid-rigging” subject to the
question whether it has been made known to the person calling for tenders. In
my opinion it is sound law, and not an onerous burden, to require express
notification of the agreement if it is to be exempted from being serious anti-
competitive conduct on this ground. A different rule would introduce much
uncertainty and create scope for unmeritorious argument such as that the
person calling for bids or tenders must have believed, or could have guessed,

or should have suspected, that the impermissible agreement existed.

) A further controlling quality?

517. Nutanix submitted that there must be a further “controlling
quality” of the agreement for it to amount to bid-rigging, for not every
agreement, even between competing undertakings, resulting in the submission
of bids would, without more, be bid-rigging. For example, it was said that an
agreement between two undertakings that both would respond to a call for

tenders will not, without more, be anti-competitive.

93 R v Durward, Final Instructions to the Jury, Court File No 09-300-68, p 142.



- 205 -

518. The contrary argument is that it is unnecessary to read any such
additional element into the statute because the definition of bid-rigging
assumes that the first conduct rule is engaged. As explained above, serious
anti-competitive conduct is relevant only in the context of the first conduct
rule. It is a sub-set of conduct infringing the rule. The inquiry whether there
1s serious anti-competitive conduct presupposes there is anti-competitive
conduct infringing the first conduct rule. The purpose of the inquiry would be
one of those set out in §447 above. In the example postulated, the agreement
would simply not infringe the first conduct rule in the first place, so that it
would be unnecessary to consider whether it was bid-rigging. In the end
Nutanix accepted that the inquiries in both contexts would be similar, so that
where, as in the present case, the agreements are held to be anti-competitive
by object in the way established, I do not consider that any additional
“controlling quality” should be required.

(4) Whether made known to YWCA

519. The main factual issue relevant to the definition of bid-rigging is
whether the agreements in question were made known to YWCA at or before

the time when the bids were submitted in the second tender.

(a) The scope of the question

520. YWCA is a large organisation. The invitation to tender was
issued by APD (headed by Mak), with input from ISD (headed by Lok), after
a decision to procure was made by ITDC. The contract was to be awarded by
the Tender Board, a sub-committee of FAC. In principle there might be a
question as to which individual’s knowledge constituted YWCA’s knowledge
in this context, but it does not arise in this case because, as the respondents

submitted and I accept, the parties had up to the commencement of the trial
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proceeded on the basis that Mak’s and Lok’s knowledge was the relevant
knowledge. There is no hint of an alternative case in the Commission’s
pleadings or written opening that, even if the agreements were made known to

Mak or Lok, it did not amount to YWCA’s knowledge.

521. Mak, who made the complaint on behalf of YWCA to the
Commission and testified at trial, stated he had no knowledge and none of the

respondents has suggested otherwise.

522. While Percy Ng and the chairman of ITDC, Rosaline Tam, knew
each other as former colleagues in another company, there is no doubt that
Lok, responsible for YWCA’s ISD, was, together with his assistant, Li, the
primary contact point within YWCA for BT in relation to the project
concerned. By agreement between the parties, Lok, but not Li, was called by

the Commission to give evidence.

523. It would not be fair to permit the Commission to run a new case
at trial that even if the agreements were made known to Lok, it did not matter
because some other persons in YWCA did not know. The issue that arises in
this case is therefore whether the agreements had been made known to, in the

sense of having been expressly notified to, Lok.

(b) Lok's knowledge

524. Lok denied knowledge of the agreements in question. His
evidence was the subject of vigorous attack by the respondents. 1 bear in
mind that he has his own reputation and perhaps his position within YWCA to

protect and as such cannot be regarded as wholly disinterested.
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525. In assessing the evidence of his knowledge I have borne in mind
the good working relationship that existed between Lok and BT. It is clear
that by the time of the tenders for the Nutanix solution, Lok had found BT’s
work for YWCA, thus far, satisfactory and had a good working relationship
with Percy Ng and Chan. BT had helped with the presentation of the
proposed hyper-converged system to ITDC and with the proof-of-concept
exercise. The evidence also shows that Lok and Li trusted Chan and were
prepared to give him information and relied on him for assistance on certain

matters relating to the procurement exercise:

(1) Inlate 2015, Lok told BT that he thought YWCA had a budget of
about $200,000 for each node of the Nutanix server.

(2)  On around 10 June 2016, as neither Lok nor Li was specifically
trained on Nutanix’s products and the hyper-converged system
was a new generation of servers, Lok let Chan prepare the first
draft of the technical specifications for the first tender (see §105
above), which Lok adopted and provided to APD.

(3)  On 20-21 June 2016, for the purposes of the first tender, Li asked
Chan to suggest names of companies capable of supplying the
Nutanix system. The names provided by Percy Ng were passed
on by Lok to APD. Li later also adopted BT’s request (which
originated from Nutanix) to remove one of the companies from
the list (see §111 above). (It might be thought unusual for
YWCA to ask BT to name any potential bidders, but this was due
to the fact that at that time, the Nutanix product was very new on

the market.”®)

96 Chan’s interview record, §§1299-1304.



4

()

(6)

526.

- 208 -

On 5 July 2016, Lok told Chan the first tender had failed because
there were insufficient bids and that there would be a second

tender.

On 6 July 2016, Lok adopted the revised technical specifications
prepared by Chan for the purpose of the second tender and passed
them on to APD. The respondents submitted that Lok’s evidence
that he checked the specifications were available on the market
was incredible, but I do not think so. His statement did not
mention that check, which was a minor matter, but did say he
considered Chan’s suggestions with Li. Carrying out an online
search to see a product was actually available would not be a

difficult or lengthy exercise.

On the same date, Lok also accepted the four names suggested by
Chan and included them in the list of potential suppliers he sent

to APD for the purposes of the second tender.

There is also evidence that BT had in its possession a soft copy of

the blank Compliance List in editable format that had been created by Wong.

It was put to Lok that he had supplied it to BT but he denied it. There are the

following points to note:

(1)

(2)

The metadata analysis of the file shows that its title had the
number “TR16016MW” which was the reference number of the
first tender.

While it may not have been entirely consistent with YWCA’s
procurement practice, the provision of the soft copy suggests a
readiness to accede to BT’s requests rather than an intention to

facilitate anti-competitive behaviour.
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(3) As the Commission pointed out, if the suggestion is that the soft
copy document was provided by Lok to Chan to facilitate the
preparation of the second tender documents for Hung’s friends,
there is no reason why the other documents (such as the Form of
Tender, Supplier Profile Form and Schedule of Rates) would not

have been provided also.

527. I accept Lok’s evidence that he did not himself provide the soft
copy to BT but in any event, even if he did, I do not consider it to be evidence

of any relevant knowledge of the agreement between Hung and Chan.

528. Lok knew about the deal registration system in the IT industry
generally and that BT had registered the YWCA opportunity (although he was
not sure whether it was with Dell or Nutanix). He believed that BT might be
able to secure a more favourable discount than other IT companies because of

the deal registration but there is no suggestion he knew the precise details.

5209. The respondents suggest there was an urgent need to procure the
system. There is some dispute on the evidence which ultimately seems to me
a matter of degree. Clearly Lok wanted YWCA to be able to procure the
equipment sooner rather than later. Some of YWCA’s data had been
transferred to the proof-of-concept machines, which were on loan and had to
be returned to Dell. However the pressure to return them, in my view, fell
more on Chan than on Lok. By late July 2016, after the second tender, Lok
told Mak there was urgency in installing applications on the Nutanix platform

and asked him to speed up the process.

530. When it was suggested to Lok that he had agreed with Chan that

BT would find other tenderers to make up the required minimum number of
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bidders for the second tender, Lok admitted that either he or Li had contacted
Chan for assistance in identifying other companies in the market who would

be able to provide YWCA with the Nutanix solution.

531. Chan’s evidence was that on 5 July 2016, Lok told him that BT’s
bid was the only bid received in the first tender and that there would be a
second tender. Chan and Lok agreed to try to make the second tender
successful. Chan said he would simplify the tender specifications. In a
subsequent telephone conversation, Chan told Lok that Hung would locate
partners to try to make up the minimum number of five responses in the

second tender and Chan would supply a list of the partners to Lok.

532. I consider that Lok did understand that Chan contacted the
supplier i.e. Nutanix (though Lok did not know Hung’s name) who would
help and try to get some channel partners of Nutanix to submit bids in the

second tender. To the extent he denied that I do not accept that evidence.

533. However, Lok was adamant that he believed the companies
suggested by Chan would be capable of and genuinely interested in bidding in
the second tender. He stated that he did not ask Chan or Percy Ng or any
other person in BT for their assistance to find companies to submit dummy
bids to YWCA, nor did Chan or Percy Ng tell him that they would do so or
had done so. He said that had he known that a company intended to submit a

dummy bid, he would have immediately reported this to APD.

534. Lok also categorically disagreed with the suggestion that he had
agreed with Chan, whether on 5 July 2017 or otherwise, that BT would find

companies to putin bids that would have no chance of winning.
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535. It should be noted that Lok added seven other companies to the
four names suggested by Chan and gave a list of eleven to APD (see §120
above). Once the company names were given to APD, APD had its own
mechanism to produce a list of invitees to tender. Although Priscilla Szeto
had told Wong on 6 July 2016 that SiS would not bid, APD did not remove its
name. According to Mak, whose evidence 1 accept, one of the reasons was
that Lok wanted SiS on the list. This suggests that Lok thought SiS might
well be encouraged to bid, but does not tend to show he was notified of any

agreement to procure non-genuine bids.

536. Chan’s (unchallenged) evidence was that he did not tell Lok that
either he (Chan) or Hung would obtain dummy bids. Indeed, BT did not put
to Lok that he was made aware of an agreement to submit dummy bids in the

sense referred to by the Commission, i.e. not genuine or not intended to win.

537. In the absence of any evidence of express notification to Lok, the
respondents submit that he must have understood from the context that
dummy bids would be submitted by the four companies Chan named to him.
The high point of this argument is the evidence that Chan sought Lok’s advice
on 14 July 2016 on how the Compliance List should be completed. This is

what Chan said in his witness statement:

13

. After Thomas mentioned to me how he was planning to
complete the Compliance List, I asked Alan for his advice how the
document should be completed (such as which items should be
marked as compliant or non-compliant). It is my belief that Alan
would have known from this that I was assisting Thomas so that
Thomas could help the other bidders to complete their bids. Idid
not expressly inform Alan that the other bids would be “dummy
bids” in the sense I have mentioned above®’, though I believe he
may have known this from the context.”

o7 This refers to the passage in his statement quoted in §204 above.



538.

-212 -

This passage concerned what Chan believed Lok might have

understood from the context. In submitting that the agreements in question

had not in fact been made known to Lok, the Commission is not in my view in

any way impermissibly seeking to discredit Chan.

5309.

When it was suggested to Lok in cross-examination that he

should have known that Chan was assisting Hung to help other bidders to

complete their bids, Lok rejected such suggestion. As to this:

(1)

2)

Lok explained he did not know and could not remember having
met Hung. The first time he learnt about Hung was when he
gave his statement to the Commission. I accept this evidence.
Lok and Hung clearly had no pre-existing relationship. The fact
that Lok might in fact have met Hung on one prior occasion
when Percy Ng took Hung to meet with YWCA staff is neither
here nor there. It was not something Lok would necessarily have
registered in his mind. It is notable that Percy Ng, in a message
to Lok on 4 August 2016, wrote in terms of “the Nutanix
manager helping us on the tender” rather than referred to Hung

by name.

Further, while Lok relied on Chan for certain matters, Lok was
after all an employee and a representative of YWCA, the client.
Chan had been careful not to include Lok in his communications
with Hung. Thus, for example, Chan did not send Lok his email
to Hung of 5 July 2016 at 16:14 but sent Lok a different email at
16:22 to set out the specifications. Nor did Chan simply forward
to Lok the email from Hung of 6 July 2016 setting out the four
names, which would have contained in the chain Chan’s email to
Hung. Instead, Chan composed a separate email to Lok giving

him the names.
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Lok’s evidence of his understanding was that Chan needed his
help on how to complete the Compliance List as Percy Ng was
on leave at the time. Chan said he had received assistance and
input from Percy Ng on the Compliance List in relation to the
first tender, and that he did not himself require help from Lok on
how to fill in the Compliance List for BT in relation to the second
tender. There i1s no reason, however, that Lok should know that
Chan had prepared BT’s Compliance List in the first tender or,
even if he did, that Chan intended to submit for BT an identical
Compliance List in the second tender. As Lok explained in his
evidence, YWCA’s prior contracts with BT were Percy Ng’s
responsibility. Lok understood Chan had come in as the deputy
since Percy Ng was on leave and that the second tender was the
first time Chan had to fill in such document. Percy Ng’s
evidence also suggested that he would have dealt with the
documents for the first tender but for the fact that he was going
on leave on 25 June 2016. The invitation to the first tender had
however already been sent out on 21 June 2016 (with the
deadline of noon on 28 June) and there is no reason why Lok
must have known that Percy Ng did not fill in the Compliance

List before going on leave.

Lok’s evidence that if he had known that anyone intended to
submit a dummy bid, he would have reported it to APD, seems to
me to be genuine. He was keen for YWCA to procure the
equipment, but had no reason to make sure that BT was the
successful tenderer at all costs. There is no basis to doubt his
loyalty to YWCA. Despite his reliance on and good working
relationship with BT, obtaining more genuine bids might result in
the receipt of a bid lower than BT’s, which would be for YWCA’s

benefit. There is no suggestion Lok knew the precise deal
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registration discount BT would get and I do not consider that he
believed that no bids genuinely and independently formulated
and submitted by any other company would have a chance to beat
BT’s. I do not find it inherently probable that he would acquiesce
in Chan procuring bids that were not intended to win but purely

to make up the numbers so that BT’s bid would prevail.

For his part, Chan simply had a working relationship with Lok
and had no control over him. It would be highly unlikely that
Chan would wish Lok to know that Chan and Hung were
arranging for non-genuine bids to be submitted to YWCA or that
Chan had given Hung BT’s bid prices for the exercise. On the
contrary, Chan was taking care to avoid suspicion on the part of
YWCA (see his email to Hung dated 15 July 2016 set outin §135
above). Chan also said in his statement that he deliberately
changed the wording in each of the Compliance Lists for SiS and
Innovix respectively to avoid arousing ‘‘suspicion within
YWCA”. He was concerned that what he was doing would not

be acceptable to YWCA if it found out.

On Chan’s own evidence in the statement quoted in §537 above,
he did not expressly inform Lok of the purposes of his enquiry
about the Compliance List; nor did he tell Lok that he (Chan) and

Hung were arranging for dummy bids to be submitted.

In cross-examination, Chan agreed with the suggestion put to him
by counsel for Innovix that from the conversation about the
Compliance List, Lok must have understood that the bidders
found by BT “would not be putting in competitive bids”.
However, he went on to explain that he said this because BT had
a preferential discount with Nutanix and even if the prices were
similar, BT would not lose because of the efforts it had already
put in and the relationship with YWCA.
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(8) When asked by the Tribunal to explain in his own words the

relevant conversation he had with Lok, Chan said:

“ Because at the time Thomas said to me that they would fill in
most parts in the compliance list with ‘no’. So after a
discussion with Alan, Alan told me that for some parts, they
could not be filled in with a ‘no’, because if those parts were
filled in with a ‘no’ then it would mean that they did not

comply.”

There was no suggestion Chan had actually told Lok that he was
seeking advice on how the Compliance List should be filled in —
not for BT — but for other tenderers that either BT or Nutanix was

going to procure to put in tenders.

(9)  In his re-examination, Chan was asked by the Tribunal to clarify

what he said Lok knew, and Chan’s answer was:

“ That we helped find four other bidders to make up the five-
bidder requirement.”

When asked if there was anything else, he said “No”.

540. Innovix submitted that Lok had more relevant knowledge than
Siu and that if it is found that Siu had sufficient knowledge to render Innovix
privy to an agreement to submit a non-genuine bid, then there must be
reasonable cause for the Commission to believe that Lok had sufficient
knowledge to take the case out of the definition of bid-rigging. I do not accept
this submission. The following critical facts were known to Siu but not to

Lok:

(1) Hung provided the completed tender documents to Innovix only

on the morning of 18 July 2016 and asked Innovix to print and
sign them to “help BT to bid for Dell deal”.
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(2) Hung had already inserted the bid price for Innovix’s bid and
virtually completed the documentation without reference to

Innovix.

(3) Hung had not sent any Technical Proposal to Siu (it was put into

Innovix’s bid privately by Hung).

(4) Siu did not know the cost price for Innovix of the product

tendered and did not discuss it with Hung at all.

(5) Siu dealt with the tender documents so perfunctorily that he did

not even notice the product offered was a Dell-Nutanix solution.

(6) Innovix’s bid was submitted with no intention on its part to win

the tender but only for the purpose of helping BT.

541. Tech-21 complained about the absence of discovery made from
Lok’s mobile phone which was in fact seized by the police in July 2017 in
connection with an offence committed by Lok at that time which was wholly
unconnected with the subject matter of these proceedings. However, it has not
been indicated how such disclosure would have any bearing on this case.
Moreover, screenshots from Lok’s mobile phone were in fact disclosed to the

respondents and the textual communication between Lok and Percy Ng and

Chan had also been disclosed by BT.

542. On the evidence, I find that Lok did not understand from his
conversation with Chan about the Compliance List that Chan was helping
other companies to fill in the document. But even if Lok had understood from
the context that Chan was seeking to help Nutanix to help the four named
companies to tender with a view to meeting YWCA’s requirement of five bids,
this would not prevent the agreements from constituting serious anti-

competitive conduct, for it is common ground that one bidder can arrange for
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independent, genuine bids to be submitted by others in response to a tender. It
would not amount to express notification to Lok of the agreements to procure

non-genuine bids.

543. I consider that Lok was truthful in saying that he had no
knowledge that Chan or Hung was trying to procure dummy bids from the
four other companies for the purposes of the second tender. I also accept
Lok’s evidence that he believed the four companies suggested by Chan would

be capable of and genuinely interested in bidding in the second tender.

544. On the evidence, the Commission has in my view established that
it was not expressly notified to Lok, and that Lok was not aware, at any time
before 18 July 2016, that there was any agreement to procure non-genuine

bids just to make up the numbers.

(c) Reasonable cause for belief as to knowledge

545. There remains the question, as between the Commission and
Innovix, whether, at the time of commencement of these proceedings
(23 March 2017), the Commission did not have reasonable cause to believe
that the relevant agreements had been made known to YWCA. Again, the

person that Innovix had focussed upon was Lok.

546. Based on the materials available to the Commission at that stage:

(I) There was no contemporaneous document that indicated that
YWCA was notified or in any way knew that it would receive

non-genuine bids from SiS, Innovix, Tech-21 or iCON.

(2) Chan had been interviewed by the Commission though he had

not made his statement yet. In his interview Chan suggested that
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Lok knew that Hung had arranged for four companies to submit
bids in the second tender, but he did not suggest that Lok was
told or otherwise knew that these would be dummy bids, non-
genuine bids, bids not intended to win, or bids whose prices were

determined by Hung with knowledge of BT’s.

There was nothing to suggest that Lok was privy to any of the
email communications between Chan and Hung, including those
in which Chan gave Hung BT’s bid prices or requested the 30%
mark-up for the friends. Nor was there anything to suggest Lok
was privy to Chan’s email to Percy Ng in which Chan said he had
asked Hung to provide “dummy bids”.

In his statements and interviews with the Commission, Lok was
clear that he had no knowledge of any false bids. Innovix
criticised as incredible Lok’s statement in the interview on 23
February 2017 that he “doubted he had much communicated with
[Chan]” (emphasis added). It is, however, not surprising that Lok
could not remember the number of communications he had with
Denis Chan, nor is the context of that particular note entirely
clear. Lok told the Commission he was “certain” he had not
asked Chan to submit any “false” bid. His evidence on this has
been consistent throughout. Innovix commented that the
interview note did not say the agreements were not made known
to Lok, but Chan had never suggested that any agreement to

procure false bids was disclosed to Lok.

It was argued that since Lok gave BT preferential treatment and
inside information and allowed BT to take part in the design of
the technical specifications, he could not conceivably have
understood BT or Nutanix would have procured “competitive
bids” compared to BT. One can readily accept that Lok believed

BT would have a good chance of winning, but this is no basis to
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think that he was notified or otherwise knew that the other bids

would be not genuine in the way already described.

The respondents submitted that in his interview with the
Commission, Mak had mentioned his “suspicions” of potential
involvement of employees in ISD. In fact the note said Mak and
Gary Sze (Director of Finance and Administration) had “not
discussed their suspicions with the IT department”. This was
consistent with Mak’s explanation in his evidence, which I accept,
that what he meant was he did not tell his colleagues in the IT
department about the suspicious features found in the tender
documents (such as spelling mistakes). While this was in a
section headed “Potential Involvement of other employees in
YWCA?” and shows that the Commission was indeed
investigating that possibility with YWCA, [ accept the
Commission’s submission that there was no additional material
there which overall gave YWCA basis for believing that any its

employees were involved.

It was also submitted that the Commission must itself have
suspected at some stage that ISD staff or Lok was involved.
Even assuming this was the case, one must distinguish between
pursuing all reasonable lines of suspicion or inquiries at the
investigative stage and forming an overall belief based on the
entire body of available material at the stage of commencement

of proceedings.

Innovix further referred to the Request for Support from Principal
(see §126 above). The evidence is that Mak decided to include
that document in the second tender to try to maximise the number
of responses, as he was concerned that potential tenderers might
think YWCA had already chosen a seller. 1 do not think the

document could give rise to any basis for the Commission to
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believe that YWCA or its employees had knowledge of any

anticompetitive arrangements.

(9)  The possibility that Lok might have asked Chan to get help from
Nutanix or Hung to encourage more people to submit bids in the
second tender does not tend to show that the agreements for

dummy bids were made known to Lok.

547. Ultimately, it seems to me there was nothing that should have led
the Commission to believe that Lok, let alone anyone else in YWCA, had
been expressly notified of the alleged agreements. In my view there was no
reasonable cause for the Commission, as at the date of commencement of

proceedings, to believe that the agreements it intended to impugn had been

made known to YWCA.

(3) The definition of bid-rigging applied

548. Accordingly, the elements of the definition of bid-rigging apply

to the conduct in question as follows.

549. In respect of the agreement between Nutanix and BT:

(1)  There was an agreement.
(2) It was made between two undertakings, namely, Nutanix and BT.

(3) The bids of Innovix and Tech-21 submitted to YWCA were the
direct, intended result of the agreement. They were arrived at by
that agreement (as well as by the individual agreements between

Nutanix and each of Innovix and Tech-21).

(4) The agreement was not made known to YWCA before those bids

were submitted.
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In respect of the agreement between Nutanix, BT and Innovix:

There was an agreement.

It was made between three undertakings, namely, Nutanix, BT

and Innovix.
Innovix’s bid was arrived at by this agreement.

The agreement was not made known to YWCA before Innovix’s

bid was submitted.

In respect of the agreement between Nutanix and Tech-21:

There was an agreement.

It was made between two undertakings, namely, Nutanix and
Tech-21.

Tech-21’s bid was arrived at by this agreement.

The agreement was not made known to YWCA before Tech-21’s

bid was submitted.

Coupled with the fact that, as found above, the agreements,

examined in the context of the second tender, had the object of preventing,

restricting or distorting competition, it follows that the agreements in question

constituted bid-rigging and thus serious anti-competitive conduct within the

meaning of the Ordinance, and that no warning notice was required before the

commencement of these proceedings.
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M. SUMMARY AND CONCLUSION

553. In summary, this Tribunal finds as follows. As these proceedings,
which are brought by the Commission seeking orders for pecuniary penalties,
involve the determination of a criminal charge within the meaning of Art. 11
of the Bill of Rights, the applicable standard of proof required of the

Commission is proof beyond reasonable doubt.

554. Nutanix (through Hung) and BT (through Chan) made an
agreement to procure the submission of four dummy bids (i.e. non-genuine
bids) to YWCA in its second tender for Nutanix equipment in July 2016. BT
knew Nutanix would approach SiS, Innovix, Tech-21 and one other firm to
procure them to put in bids just to make up the numbers. BT provided
Nutanix with BT’s own tender documents including its bid prices in order to

assist.

555. Pursuant to that agreement, Hung approached Shek (SiS) with the
tender documents he had prepared including the bid price which was
substantially higher than BT’s. Shek agreed to submit the bid in the name of
SiS. It was not intended to win but just to make up the numbers. Shek signed

the tender documents and stamped them with SiS’s company chop.

556. Shek’s conduct, however, is not attributable to SiS. Shek was a
junior employee whose general duties did not include submission of tender or

even provision of any binding quotation, and had no authority to bind SiS in
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relation to any commercial commitment. SiS was a distributor whose
business did not include sale to end-users. The Commission also failed to
show that Shek’s seniors were cognisant of his arrangements with Hung, as
Shek alleged. The Commission’s application in relation to the alleged

agreement between Nutanix and SiS must therefore be dismissed.

557. Pursuant to the agreement with BT, Nutanix approached Innovix
with the tender documents already prepared including the bid price which was
substantially higher than BT’s, stating in the email: “We help BT to bid for
Dell deal”. Innovix agreed to submit the bid which was not intended to win
but to help BT’s bid. Accordingly there was a trilateral agreement or

concerted practice between Nutanix, BT and Innovix.

558. Pursuant to the agreement with BT, Nutanix approached Tech-21
with the tender documents already prepared including the bid price which was
substantially higher than BT’s. Tech-21 agreed to submit a bid which was not

intended to win but to help someone else’s bid.

559. The bilateral agreement between Nutanix and BT, the trilateral
agreement between Nutanix, BT and Innovix, and the bilateral agreement
between Nutanix and Tech-21, each had the object of preventing, restricting

or distorting competition in Hong Kong.

560. The exclusion of agreements of lesser significance under s 5 of

Schedule 1 to the Ordinance had not been properly raised and it was not open

to Tech-21 to rely on it.

561. Further, each of the three agreements falls within the definition of

“bid-rigging” and, as such, within the definition of “serious anti-competitive
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conduct” in the Ordinance because, in particular, there was a submission of
bids that were arrived at by these agreements which were made between two
or more undertakings and had not been made known to YWCA before the
submission of the bids. Nor did the Commission have reasonable cause to
believe this was not the case at the time of commencement of the proceedings.
Accordingly, the Commission was not required to issue a warning notice to
any of the respondents before issuing proceedings, and these proceedings do

not fail for want of a warning notice.

562. Nutanix, BT, Innovix and Tech-21 are therefore persons who
have contravened the first conduct rule and liable to have orders made against
them accordingly. The application as against SiS (and as against Nutanix in
relation to the alleged agreement with SiS) is dismissed. The orders that
should be made consequent upon the Tribunal’s findings and conclusions are

to be dealt with in a further hearing.

(Godfrey Lam)
President of the Competition Tribunal

Mr Mark Hoskins QC, Mr Peter Duncan SC and Ms Catrina Lam, instructed
by Winston & Strawn, for the Applicant
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only to bidding at auctions or procurements and the consequent divi-
sion of the collusive gain obtained from that bidding. Members of
bidding ring may compete with one another in other aspects of their
business. For example, firms that function as a ring at factor input auc-
tions may compete in their product market. Unlike the industrial cartels
of part II, the collusion described in this part is narrowly targeted at'
the suppression of interbidder rivalry at an auction or procurement.

Auctions and procurements play an important role in the price dis-
covery process, especially for relatively uninformed sellers and buyers,
respectively. To illustrate this, we provide the following example.

Suppose that a firm wants to buy some file cabinets. If it is just one
file cabinet, then perhaps it can be purchased at a major office products
store. Perhaps the firm has already solicited discounts from major office
products suppliers and the firm can order from a catalog with the
standard discount applied. The firm may learn of a bankruptcy auction
of another firm and attend to bid on the file cabinets offered for sale.
Alternatively, if the firm wants a large number of file cabinets, it might
solicit bids from a number of primary manufacturers of file cabinets,
In other words, there are many ways to purchase file cabinets, and it
is only when a small number of file cabinet are being purchased as an
unusual one-time acquisition that the firm would pay a posted price
that was not established through a buyer-specific competitive process.

The experience of most individuals is different from the sales and
purchasing methods of firms. The typical individual consumer con-
fronts posted prices for most everyday transactions and invokes com-
petition by “shopping around” to find the lowest posted price. The vast
majority of consumers would not go to an auction to buy everyday
kitchen items or conduct a procurement to acquire toothpaste. However,
firms: typically want to simultaneously consider multiple offers by
potential sellers when purchasing and to simultaneously consider mul-
tiple offers from potential buyers when selling.

Economics textbooks typically do not delve into auctions and pro-
curements because they emphasize markets that can be characterized
as perfectly competitive, such as major agricultural commodities like
wheat, corn, or pork bellies. Even though the equilibrium price emerges
from a double auction, little is typically offered to understand the
underpinnings of the price-determination process beyond the graphi-
cal demonstration of the intersection of supply and demand.

To see what the simultaneous consideration of offers accomplishes;
return to the example of a firm purchasing file cabinets. Suppose a firfit
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wants to acquire 2,000 file cabinets of a particular size and capacity.
Suppose there are numerous vendors that make such file cabinets. The
firm is not going to send an employee to the local office products store
to buy 2,000 file cabinets. The division manager of the firm may only
have a loose idea about the best deal they could get for that many file
cabinets.

The firm’s manager can check online to see that major stationers
charge around $125 per file cabinet for such units, so that is an upper
pound on what they will need to pay. The lowest price that they may
be able to pay is unknown to them. Perhaps the cabinets will cost $100
per unit when bought in such volume, but perhaps they could be
acquired for as little as $50 per unit.

A manager could invest resources in developing expertise about the
production of file cabinets so as to better understand the range of prices
they might pay, but this is costly, especially if such a purchase occurs
infrequently. The manager could make inquiries of a major manufac-
turer of file cabinets. After gathering information from one such sup-
plier, the manager could just buy from them, or the manager could
follow up with a discussion with another supplier. Once the second
supplier’s quote is in hand, the manager still faces questions of whether
to play the two suppliers off each other or perhaps contact a third sup-
plier. The manager also decides whether to reveal to the suppliers that
they are facing competition.

The manager wants to get the best value possible in procuring the
2,000 file cabinets, but how can that be done given the manager’s igno-
rance about the production costs and demand conditions for file cabi-
nets? The producers of filing cabinets know their own production costs,
have information about the production costs of their rivals in the busi-
ness, and understand current demand conditions.

The best way for the manager to get the producers of file cabinets
to reveal their information in a way that translates into the best deal
for the purchase of 2,000 file cabinets is to use competitive processes.
Specifically, the manager can invite a large number of file cabinet pro-
ducers to submit their best offers for providing 2,000 files cabinets,
letting each producer know that a large number of their rivals have
also been invited to submit best offers. The manager can specify that
these best offers need to be received by a certain time/date. The
manager can rank these offers and award the contract to the producer
that offers the best value relative to all other offers that were
submitted.
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As the producers of file cabinets prepare their best offers for submis-
sion, each knows its cost of production and has a reasonably good idea,
about the costs of its rivals. Each producer considers its own cost, its
beliefs about its rivals’ costs, as well as the number of rivals that have
been invited to participate, to determine what offer is best in terms of
the profits it can expect to obtain. The more producers that have been'
invited to participate, the more intense will be the rivalry and the lower
will be the price that the firm will need to pay for the file cabinets.

The manager uses a procurement, where the best offers of informed
bidders are simultaneously considered, to overcome his or her relative
ignorance about the market for file cabinets. The producers solve the
problem for the manager through their own rivalry. The rivalry, which
is essential for the procurement to do what the manager wants it to do,
is contrary to the joint interests of the file cabinet producers. If the file
cabinet producers can see that, and act upon that observation to reduce
their own rivalry, they can increase their joint profits, and this can
translate into an increase in their individual profits if they can find a
way to share the benefits to reduced rivalry.

The simultaneous consideration of offers by informed bidders, who
know that they must prevail against similarly informed rivals in head-
to-head competition in order to obtain any payoff, is a powerful polic-
ing force whether being used by a seller with respect to many buyers
or by a buyer with respect to many sellers. The intensity of the rivalry
among bidders encumbers the profits of the bidders. This is consistent
with the center force of Porter’s Five Forces. Collusion by the bidders
increases payoffs by suppressing that rivalry.

8.2 Suppression of Rivalry at an Auction

In this chapter, we discuss the gains to the suppression of competition
by bidders at two different auctions, an ascending-bid auction and a
sealed-bid auction.?

2. Seminal papers on auction theory include Vickrey (1961, 1962), Riley and Samuelson
(1981), Myerson (1981), and Milgrom and Weber (1982). See also the auction theory
textbook by Krishna (2009). As we noted in the preface, we focus on the independent
private values framework. With regard to procurements, we focus on homogeneous
products where the only relevant dimension of the bid is the price. Procurements where
bidding is multidimensional are commonplace, especially when the bid solicitation
describes a function rather than a product (i.e. computation rather than computer equip-
ment). The mapping of multidimensional bids into a single score can create additional
opportunities for collusive conduct (see Marshall, Meurer, and Richard 1994).

1




Title: Royal Institute of British Architects

Complainant:

Complaint against:  Royal Institute of British Architects (RIBA)

Case closed: 14 March 2003

Issue: Whether RIBA’s guidance to clients on fees restrict
competition

Relevant provision: Chapter | of CA98

Outline of the case

The Office of Fair Trading has concluded that the Royal Institute of British
Architects (RIBA) has demonstrated that revisions to its guidance to clients on
fees have addressed competition concerns highlighted in the OFT report
‘Competition in professions’ published in March 2001" and the subsequent
progress statement.? The report called on RIBA to justify its fee guidance as
benefiting consumers or to remove it. The report indicated that the fee guidance
issued by RIBA could facilitate collusion.

RIBA sought to justify the existence of its fee guidance on the basis that it could
not restrict competition because it was merely indicative and that it was a useful
yardstick by which clients who may be ignorant of what a reasonable charge
was could forecast the cost of architectural services.

OFT considers that architects that are members of RIBA are likely to be
undertakings within the terms of the Chapter | prohibition. RIBA is an association
of these undertakings. Circulation of guidance on fees issued by an association
of undertakings or a professional body may encourage tacit collusion as it is
likely to provide a lead on prices which may hinder the ability or incentive of
efficient firms to compete by reducing price to reflect their lower costs®. It may
also protect those who are less efficient and reduce the incentive to improve.
The fact that the guidance was in the form of an indication rather than a binding
decision did not prevent it from being a decision by an association of
undertakings.

RIBA has amended and revised its fee guidance. New fee guidance is based on
historical information and the collation of price trends which do not provide a

' OFT 328, at paragraph 50

2 OFT 385, at paragraph 38

3 This approach is apparent in a number of the European Commission and Court of
Justice decisions e.g. Verband der Sachversicherer e.V. v Commission, Case C-45/85,
point 26, Case C-8/72 Vereeiniging van Cementhandelaren v Commission [1972] ECR
977, [1973]1 CMLR 7, points 19-21, 1V/34.983-FENEX.



lead on this year’s prices. The historical information is collated and aggregated
by an independent body. OFT considers that this change meets the competition
concerns expressed in the report and progress statement and in subsequent
correspondence with RIBA.

OFT’s action: Case closed
Case Officer: Grahame.Horgan@oft.gsi.gov.uk

Juliette. Twumasi-Anokye@oft.gsi.gov.uk
Case reference: GP/908

Title: Alleged price fixing of Volkswagen replacement spare parts

Complainant: A private consumer

Complaint against:  Volkswagen dealers and Volkswagen Group UK Limited

Case closed: 19 March 2003

Issue: Whether agreements existed between Volkswagen and its
franchised dealers to fix the resale prices of replacement
parts to customers in the UK

Relevant provision: Chapter | of CA’98

Outline of the case

In June 2002, the OFT received a complaint from a consumer about the price of
spare parts, based on a letter he had received from a Volkswagen (VW) dealer.
This letter stated that the prices charged by VW franchised dealers were
governed and set by the manufacturer.

On the basis of this complaint, The OFT carried out an extensive investigation,
obtaining evidence from a representative sample of VW franchised dealers
throughout the UK.

The OFT has completed its investigation into this complaint, and has found no
evidence of resale price maintenance.

OFT’s action: Case Closed
Case Officer: Stephan.pukas@oft.gsi.gov.uk

Geoffrey.kenton@oft.gsi.gov.uk
Case reference:  CE/1637/02



mailto:Grahame.Horgan@oft.gsi.gov.uk
mailto:Juliette.Twumasi-Anokye@oft.gsi.gov.uk
mailto:Stephan.pukas@oft.gsi.gov.uk
mailto:Geoffrey.kenton@oft.gsi.gov.uk

[1997] E.C.C. 469

RE FEES IMPOSED BY THE RENNES BAR
(Decision 96-D-79)

BEFORE THE CONSEIL DE LA CONCURRENCE (French Competition
Council)

(The President, M. Barbeau; M. Cortesse, Vice-President; M. Rocca,
Member)

3 December 1996

Restrictive practices. Anti-competitive practices. Advocates. List
of fees earned. Procedure. Under section 13 of the Freedom of
Prices and Competition Ordinance 1986, the Competition
Council may order those concerned to discontinue anti-
competitive practices within a specified period or may impose
special conditions. It can order a defendant to refrain from
compiling and distributing a fee scale. For the purpose of assessing
the fine, the gravity of the practices must be assessed by reference
to the fact that the document in question was circulated to all
members of the bar, and that representation in certain
proceedings by an avocat is mandatory. [18]-[21]

In France the profession of avocat is organised into bars attached to
every Tribunal de Grande Instance. Each bar is governed by a bar
council and is responsible for dealing with all questions relating to the
practice of the profession, in particular admission, discipline and
etiquette. Any decision of the bar which is ultra vires or contrary to any
statutory provision is, on the Public Prosecutor’s application, annulled
by the appeal court. Individual decisions may be appealed to the
appeal court by the individual concerned.

Avocats are free to fix their own fees. There are some scale fees, but
otherwise, pursuant to the Advocates Act 1971, fees are to be agreed
by the avocat with the client. Contingency fees are prohibited. Any
disputes about fees are to be resolved by the bar council, from which
decision there lies an appeal to the Court of Appeal.

At the end of 1989, the Rennes Bar drew up and distributed a report
on the profession, in which is listed the average fees received by
members during 1988 for about 60 individual legal services. There was
a declaration that the list had been compiled on the basis of taxation of
costs results and that it had no binding force, but was intended as a
guide for clients. The tariffs used were not shown, nor did the list go
into details of what had had to be done to earn each fee.

The Council found the bar to be guilty of anti-competitive practices
and fined it 40,000 FF.
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Decision

EUROPEAN COMMERCIAL CASES

No cases were referred to in the decision.

DECISION
1. Findings
A. The profession of advocate

[1] The profession of advocate is governed by the Act of
31 December 1971, as amended, reforming certain judicial and legal
professions. The profession is organised in bars attached to every
tribunal de grande instance.! Each bar is a civil-law person and is
administered by a local bar council, the members of which are elected
for three years by secret ballot of all the advocates admitted to the local
bar, trainee advocates who have taken the oath before 1 January of the
year during which the election is held, and honorary advocates
belonging to the local bar. The local bar council is headed by a
bdtonnier who is elected for two years and who represents the bar in all
civil-law matters. It falls to him to prevent or, as the case may be,
attempt to settle professional disputes between members of the bar
and to examine complaints by third parties.

[2] The tasks of the local bar council are laid down by section 17 of
the abovementioned Act. It is responsible for dealing with all
questions connected with the practice of the profession, ensuring the
fulfilment by advocates of their obligations and protecting their rights.
In particular, it is required:

to adopt and, if necessary, amend the internal rules, to decide on the
admission of advocates to the bar ... to enforce discipline ... . to uphold the
principles of probity, impartiality, temperateness and fellowship upon
which the profession rests and to exercise the supervision necessary for
the sake of the reputation and in the interest of its members ... to ensure
that advocates are punctilious at hearings and that their conduct befits
responsible officers of the court (‘auxiliaires de justice’)... .

[3] On application by the Public Prosecutor, any resolution or
decision of a local bar council which is ultra vires or contrary to
provisions of statute law or subordinate legislation is annulled by the
appeal court. Resolutions or decisions of a local bar council which are
likely to damage the professional interests of an advocate may be
referred to the appeal court on application by the person concerned.
Likewise, decisions of a local bar council concerning inclusion on the
roll of advocates or the register of trainees, or concerning the omission
of or refusal to omit a name from the roll or the register may be
referred to the appeal court by the Public Prosecutor or the person
concerned.

[3] Under sections 22 et seq. of the Act of 31 December 1971, the
local bar council, sitting as a disciplinary council, has power to

! First instance court with general jurisdiction in civil and commercial matters. Ed.
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prosecute and punish offences and misconduct by advocates who are
on the roll or the register of trainees. It acts of its own motion or at the
request of the Public Prosecutor or on the initiative of the bdtonnier.
The local bar council may provisionally suspend from his duties an
advocate against whom criminal or disciplinary proceedings are
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brought. It may terminate such suspension in the same way or at the Competition

request of the person concerned. Decisions of the local bar council in
disciplinary matters may be referred to the appeal court by the
advocate concerned or the Public Prosecutor. Any court which
considers that an advocate has failed at a hearing to fulfil the
obligations imposed on him by his oath may refer the matter to the
Public Prosecutor with a view to prosecution before the council of the
local bar to which the advocate belongs.

[4] Pursuant to section 1 of the Ordinance of 1 December 1986,
advocates are free to fix their fees. With the exception of the scale fees
for dealing with procedural matters governed by the rules of civil
procedure, section 10 of the Act of 31 December 1971 provides that:

fees for consultation, assistance, advice, drafting private deeds and for
oral pleadings shall be fixed by agreement with the client. In default of an
agreement between the advocate and his client, the fee shall be fixed in
accordance with custom, depending on the client’s financial situation, the
difficulty of the matter, the costs incurred by the advocate, his reputation
and the care taken by him. It shall be prohibited to fix fees by reference
solely to the outcome of proceedings. An agreement which, in addition to
the remuneration for services supplied, provides for a supplementary fee
to be fixed by reference to the result obtained or the service supplied, shall
be lawful.

[5] Disputes which may arise between an advocate and his client
concerning the amount and the recovery of fees are regulated by
sections 174 et seq. of the Decree of 27 Novemer 1991. Complaints are
submitted to the bdronnier by either party: there are no formal
requirements. Under section 175, the bdtonnier must acknowledge
receipt of the complaint. He must take a decision within three months,
failing which he must refer the dispute to the first.president of the
appeal court. Pursuant to section 176, an appeal against the bdtonnier’s
decision may be made to the first president of the appeal court. If there
is no appeal, the bdtonnier’s decision may be made enforceable by
order of the president of the tribunal de grande instance on application
by the advocate or his client.

[6] Finally, section 183 of the Decree of 27 November 1991 provides
that “any contravention of professional rules and any lapse from
probity ... shall expose the advocate responsible to disciplinary
sanctions”. A list of the sanctions, which are imposed by the local bar
council subject to review by the appeal court, is given in section 184 of
the Decree. They range from warning and reprimand to a temporary
prohibition on practising (which must not exceed three years), striking
off the roll or the register of trainees, and the withdrawal of honorary
membership. In short, the law gives the client a right of challenge which
must be adjudicated upon by the bdtionnier, and failure to observe the
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duty of moderation with regard to the amount of fees may give rise to
disciplinary proceedings by the local bar council.

B. The facts to be assessed

[7] At the end of 1989 the Rennes bar drew up and distributed a
document entitled Ordre des Avocats a la Cour d’Appel de Rennes,
consisting of a general account of the profession of advocate, the
members of the roll of advocates for the 1989 legal year, information
on the permanent services of the local bar and a “list of average fees
received by advocates of Rennes in the course of 1988 for different
legal services”. In this connection the document showed the fees for
more than 60 kinds of legal service. Some of the details in the list are as
follows:

I. Fixed costs for each matter (not applied to procedural acts)
Cost of opening the file: 500 FF
Letters (court and by post): 22 FF
Photocopies: 3 FF per sheet.
Telephone: according to post office tariff.
II. Taking steps
Oral consultation: 350 FF
Sending a report: 300 FF
Lodging appeal (criminal): 400 FF
III. Appeal court
Civil, commercial or social chamber: 4,500 FF
Criminal chamber: 3,000 FF
Criminal chamber, with claim for damages by third party: 3,500 FF
Summary proceedings before first president: 2,200 FF
Judge preparing case for hearing:

Advance for costs: 3,000 FF

Other interlocutory matters: 2,000 FF
IV. Administrative court
Main issue: 4,500 FF
Application in summary proceedings: 2,000 FF
Defence in summary proceedings: 1,800 FF
V. Tribunal de grande instance"
General law matter: 4,000 FF
Commercial property court: 4,000 FF
XI. Industrial tribunal
Conciliation: 1,800 FF
Whether conciliation or decision: 3,000 FF
Summary proceedings: 2,500 FF
Judgment: 3,000 FF
XII. Children’s court
Hearing in chambers: 1,800 FF
Court: 2,500 FF
Court, with claim for damages by third party: 3,000 FF
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XIII. Miscellaneous

Attachment of salary: 1,000 FF

Order for payment (without objection by debtor): 1,000 FF
Obtaining evidence: 1,800 FF

Meeting with expert (Rennes or district): 1,800 FF

Travel expenses: 2 FF per kilometre

[8] The document does not state whether the amounts shown for fees
include or exclude taxes.

[9] By declaration of 12 April 1994, the bdtonnier in office at that
date stated that the list of fees had been published in 1989 and that it
had been drawn up by a “fees committee”, functioning in the local bar
council, with the authority of the bdtonnier. It also appears from the
declaration that the list was distributed “to all advocates belonging to
the Rennes bar, and it could also have been supplied by the secretarial
office of the bar to anyone requesting it”. The bdtonnier added that the
fee list had been compiled on the basis of the results of taxations of
costs, that it had no binding force and that it was intended “for clients
... as a first approach towards the proposed fees and for advocates as
an incentive to exercise a certain moderation”. Finally he observed
that the list “could be applied to fees received by trainee advocates or
assistants for their own clients”.

[10] By declaration of 20 November 1995 the bdronnier in office at
that date stated that “the Rennes bar thought it would be appropriate
to compile and distribute the document (in 7,000 copies) ... with the
object of informing the public of the orders of magnitude of fees
charged”. He also pointed out that the list “shows fees recorded a
posteriori. They are results recorded in a competitive market. The
tariffs used by different colleagues are not distinguished individually.
Averages of this kind certainly cannot be used as a reference for
authorising the fixing of fees. The fees in every case depend on the
extent of the measures to be taken and the complexity of the matter,
the advocate’s reputation, the client’s financial situation, the interests
at issue or legal proceedings, and the results obtained”.

[11] In its observations in reply to the notification of complaints, the
Rennes bar stated that “the fees charged by an advocate depend on
such diverse factors that, although quoting an average fee has the
advantage of informing the public of an order of magnitude, it cannot
constitute a useful criterion for the advocate ... Observation of the
facts shows wide variations in the fees actually charged in matters of
the same kind, which is not surprising in view of the criteria laid down
by law and the very competitive nature of the market”. The Rennes bar
concludes from this that “these findings could lead us to question the
advisability of publishing a list of fees showing, for the previous year,
an average which in very many cases might appear rather remote from
reality. However, ... with a view to transparency and as a one-off
project, which has not been repeated, the local bar council of Rennes
only aimed to give the public certain orders of magnitude”.
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I. On the basis of the foregoing findings, the council,
With regard to the practices found:

[12] At the end of 1989 the local bar council of Rennes compiled and
distributed to its members a document entitled Ordre des Avocats d la
Cour d’Appel de Rennes, containing a “list of average fees received by
advocates of Rennes in the course of 1988 for different legal services”.
This list showed more than 60 kinds of service which could be provided
in connection with various legal proceedings, together with the
“average fees”, but without indicating whether these included taxes or
not.

{13] In reply to the notification of complaints, the local bar council
stated that in 1989 it instructed “a committee to compile the list of fees
and to ascertain, on the basis of taxing orders made by the bétonnier or
his representatives, the average fees charged in the course of the
previous year”, adding that “the method appeared reliable. Firstly,
there are sufficient taxing orders to constitute an appropriate sample.
Secondly, they are usually made at the request of advocates without
objection from their clients, so that they are not connected with the
files which might appear not to give much information”.

[14] However, the representative of the local bar council of Rennes
stated at a sitting that the committee’s work was based on 154 taxing
orders made in 1988, and because of the number of services mentioned
in the document in question and the size of the sample, the figures
presented could not be identified in a list of fees, as the representative
admitted at the sitting.

[15] The local bar council points out that the document was brought
to the notice of all the members of the Rennes bar and that, “with the
object of informing the public of the orders of magnitude of fees
charged”, 7,000 copies were published and supplied by the secretarial
office of the local bar council to anyone requesting a copy. It adds that
“observation of the facts shows wide variations in the fees actually
charged in matters of the same kind, which is not surprising in view of
the criteria laid down by law and the very competitive nature of the
market”. Therefore, according to the local bar council, the fee scale
could not have had an anti-competitive object or effect.

[16] However, by distributing the document in question the Rennes
bar might have led its members to fix their fees on the basis of the
figures reproduced in the list, instead of by reference to the terms and
conditions of their own chambers. Furthermore, in his statement of
12 April 1994 the bdtonnier observed that the list was intended “for
clients ... as a first approach towards the proposed fees and for
advocates as an incentive to exercise a certain moderation ... Bearing
in mind that since 1 January 1992 it has been possible to pay advocates
a salary, the list could be applied to fees received by trainee advocates
or assistants for their own clients”. In this way the list of fees could have
had an anti-competitive effect.

[17] Having regard to all the foregoing circumstances, it appears that
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although “the list of average fees received by advocates of Rennes in
the course of 1988 for different legal services”, which was compiled by
the local bar council of Rennes, published in 7,000 copies and
distributed to the members of the Rennes bar, did not have the object
of distorting competition in the market in question, it could have been
used at least until the beginning of 1992 as a reference by all advocates
and could have been applied in particular to the fees received by
trainee advocates or assistants. The bdtonnier also admitted that the
list of fees was for advocates “an incentive to exercise a certain
moderation”. Therefore the list, which was identifiable as a reference
scale, constituted a concerted action which may have had the effect of
distorting competition under conditions contrary to section 7 of the
Ordinance of 1 December 1986.

Sanctions
[18] Pursuant to section 13 of the Ordinance of 1 December 1986:

the Competition Council may order those concerned to discontinue
anti-competitive practices within a specified period or may impose special
conditions. It may impose a pecuniary sanction to apply immediately or in
the event of failure to comply with injunctions. The pecuniary sanctions
shall be proportionate to the gravity of the acts alleged, to the extent of the
damage caused to the economy and to the size of the enterprise or
organisation on which the sanction is imposed. Fines shall be determined
individually for each enterprise or organisation on which sanctions are
imposed and the grounds of each sanction shall be stated. For an
enterprise, the maximum sanction shall be 5 per cent of the total turnover
before taxes in France for the last complete accounting period. If the
offender is not an enterprise, the maximum shall be 10 million FF ... The
Competition Council may order publication of its decision in newspapers
or publications designated by it, public notification in places specified by it
and the inclusion of the decision in the report on the year’s trading by the
directors of the enterprise. Costs shall be paid by the person concerned.

[19] In accordance with the above section 13, the local bar council of
Rennes must be ordered to refrain from compiling and distributing a
fee scale and informing the members of the bar thereof.

[20] To assess the damage to the economy, it should be observed that
the document in question gave the details of fees for some 60 services
relating to the most common types of proceedings before different
courts.

[21] The gravity of the practices must be assessed by reference to the
fact that the document entitled “list of average fees received” was
distributed to all the members of the Rennes bar. Furthermore,
representation by an advocate in different legal proceedings is
mandatory. Finally, the local bar council of Rennes could not have
been unaware of the Ordinance of 1 December 1986.

[22] For the year 1995 the resources of the Rennes bar totalled
1,524,540 FF. On the basis of the factors assessed above, the Rennes
bar must be ordered to pay a pecuniary sanction of 40,000 FF.
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1996 [23] The Competition Council therefore decides:
Re fees Article 1. It has been shown that the Rennes bar infringed section 7
imposed by  of the Ordinance of 1 December 1986.
the gz:”’es Article 2. The Rennes bar is ordered, firstly, to refrain from
— compiling and distributing a “list of average fees received” and,
c ol;lrenc.h. secondly, to send a copy of this decision, by registered letter with
petition . S
Council  acknowledgement of receipt, to all advocates constituting the Rennes
Decision D2l within two months of notification of the decision.
Article 3. The Rennes bar is ordered to pay a pecuniary sanction of

40,000 FF.
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Statement of Decision pursuant to Regulation 9 of the Competition Regulations
2007

Application for Decision by the Singapore Medical Association in relation to its
Guideline on Fees pursuant to section 44 of the Competition Act

18 August 2010

(Case number: CCS 400/001/09)

I.

INTRODUCTION

1. On 5 February 2009, the Competition Commission of Singapore (“CCS”)
received an application for decision (the “Application”) from the Singapore
Medical Association (“SMA”), filed under section 44 of the Competition Act
(Cap. 50B) (the “Act”). The Application sought a decision from CCS as to
whether the SMA’s Guideline on Fees (“GOF”), the fourth edition of which was
issued in 2006, infringed Section 34 of the Act. Section 34 prohibits agreements
between undertakings, decisions by associations of undertakings and concerted
practices, which have as their object or effect the prevention, restriction or
distortion of competition within Singapore, unless they are exempted or excluded
(“the section 34 prohibition”).

2. On 16 June 2010, CCS issued a Statement of Decision (Provisional) to
SMA. In accordance with Regulation 11(1) of the Competition (Notification)
Regulations 2007, SMA was given up to 30 July 2010 to make written
representations to CCS. As no representation was received from SMA by the
stipulated deadline, this Provisional Statement of Decision has now become a
final Statement of Decision. As SMA has withdrawn the GOF since 1 April
2007, no further action or direction by CCS is required in respect of this
Statement of Decision.



II.

(@

(b)

3. SMA had also applied to the Minister for Trade and Industry on 28 October
2008 to exclude the GOF from the application of the section 34 prohibition of the
Act on grounds of “exceptional and compelling reasons of public policy”. On 3
June 2010, the Minister for Trade and Industry, after careful consultation with the
Ministry of Health, declined to exclude the GOF from the Act.

BACKGROUND

SMA

4, SMA is an association of medical practitioners in Singapore, formed in
1959. It has several categories of memberships, including some categories
extending to non-medical practitioners. Figures furnished by SMA® show that as
at 31 January 2009, 4,6022% of the 7,969 registered medical practitioners in
Singapore were members of SMA. SMA thus claimed that it represents the
majority of medical practitioners in Singapore®,

5. According to SMA, its objectives are to*:

) promote the medical and allied sciences in Singapore;

i) maintain the honour and interests of the medical profession;

iii)  foster and preserve the unity and aim of purpose of the medical
profession as a whole;

Iv)  voice its opinion and acquaint the Government and other relevant bodies
with the policies and attitudes of the profession;

V) support a higher standard of medical ethics and conduct;

vi)  enlighten and direct public opinion on problems of health in Singapore;
and

vii)  publish papers, journals and other materials in furtherance of these
objectives.

6. SMA is managed by the SMA Council, which is elected by and answerable
to SMA’s general membership at its Annual General Meetings®. The SMA
Council appoints various committees to deal with a range of matters. One of these
committees was the GOF Committee, which was tasked with developing and
revising the GOF.

The GOF

7. The GOF recommended ranges of professional fees for an array of services

1 SMA’s letter to CCS dated 28 May 2009, at 91.1. According to SMA, the figures were obtained from the
Singapore Medical Council.

2 Of this figure, 2,132 were from private practice, 2,432 were from the public sector while 38 were from the
National University of Singapore.

® Form 1 filed by SMA on 5 February 2009, at 11.1.2.

* Form 1 filed by SMA on 5 February 2009, at 11.1.3.

> SMA’s letter to CCS dated 28 May 2009, at 8.1.



(e.g., consultation services, professional services, operations and anaesthesia
services) provided by doctors in private practice in Singapore. According to SMA,
a range of fees was recommended for most procedures or operations, rather than a
fixed rate, as the actual fees to be charged to patients would depend on variable
factors such as the level of expertise, complexity, or time required®.

8. The first edition of the GOF was published in 1987. According to SMA,
the GOF was promulgated at that time following complaints from the public about
over-charging by medical practitioners, following which the Ministry of Health
(“MOH”) agreed that there was a need for a schedule of recommended fees for
private medical practitioners. According to SMA, the GOF was meant to provide
patients with greater transparency on healthcare costs, thereby allowing patients to
make an informed choice on private medical practitioners’.

9. Subsequent editions of the GOF were published in 1992, 2000 and March
2006%. According to SMA, there was no explicit criterion for deciding to
undertake each review of the GOF. When the SMA Council felt that business
costs had increased to the point where the prevailing GOF faced the risk of being
less relevant, the SMA Council would instruct the GOF Committee to undertake a
review®. On average, the GOF was revised once every five years as SMA felt that
five years was a reasonable time to re-look the GOF given that healthcare inflation
has always been higher than general inflation™.

10.  With each revision, various changes were made to reflect new procedures
in light of advancements in medical science, remove obsolete procedures,
reclassify procedures to take account of technological advancements and re-price
the fee ranges of surgical groups to take account of rising business costs™.

11.  The fourth edition of the GOF, published in March 2006, was the latest
edition of the GOF. On 1 April 2007*, SMA withdrew the GOF in view of
concerns that it might potentially infringe the section 34 prohibition™.

12.  The fourth edition of the GOF was extensive, covering more than a
thousand procedures, with only the most esoteric operations being left out™. It
categorized the recommended professional fees under three major parts:

) Part One: General Consultation Fees
This sets out the recommended consultation fees for the general
practitioner (“GP”’) and specialists, as well as for ICU consultations.

® SMA’s letter to CCS dated 28 May 2009, at 10.1.

"Form 1 filed by SMA on 5 February 2009, at 3.1.2.

® Form 1 filed by SMA on 5 February 2009, at 13.1.4.

9 SMA’s letter to CCS dated 28 May 2009, at §13.1.

19 SMA’s letter to CCS dated 24 July 2009, at  3.2.

1 SMA’s letter to CCS dated 28 May 2009, at 915.1.

12 Source: http://www.sma.org.sg/position/Withdrawal SMA_Guideline_on_Fees.pdf [Accessed on 30 April
2010]

3 Form 1 filed by SMA on 5 February 2009, at 13.1.4.

4 SMA’s letter to CCS dated 28 May 2009, at 19.1.
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(c)

i) Part Two: Professional Fees
This sets out the recommended professional fees for office surgery and
medical procedures, immunisation, medical examinations and reports,
court attendance and preparation, as well as the recommended
professional fees for certain services from each of the following
specialist fields, namely obstetrics, paediatrics, cardiology, radiology,
pathology and cytopathology.

i)  Part Three: Fees for Operations and Anaesthesia
This sets out the recommended fees for a wide range of surgical
operations, for both the surgeon and the anaesthetist. Part Three was
divided into 15 different sections with each section representing a
different part of the anatomy. Each section was in turn divided into
different groups (e.g., Group A to Group 1) of operations, in order of
increasing degree of complexity.

13. A copy of the fourth edition of the GOF is attached at Annex 1.

Role of the GOF Committee and processes for setting the GOF’s
recommended fees

14. The GOF Committee was appointed by and answerable to the SMA
Council. According to SMA, the role of the GOF Committee was to conduct
studies, arrange for seminars, circulate questionnaires, deliberate findings, hold
consultations with members of SMA, review other guidelines similar to the GOF
and make recommendations in respect of the GOF™.

15.  SMA explained that the recommended ranges within the GOF were arrived
at by “a survey of current rates/pricing”'® charged by medical practitioners in the
market, to identify reasonable price ranges that would protect the interests of
patients, while ensuring that doctors were reasonably remunerated for their skills
set, competence, experience, specialties and quality of services'’. In developing
and revising the GOF, the GOF Committee appointed subcommittees based on
medical specialties. Each subcommittee would review the list of operations
available, which were further assigned into groups according to complexity. A
suggested price range was then attached to each group™.

16. Review of the recommended fees in the GOF was an iterative process.
SMA would send circulars to the general SMA membership and to all specialty
bodies™® to seek feedback on charges, procedures or operations. In addition,

> SMA’s letter to CCS dated 28 May 2009, at 98.1-8.2.

1® Form 1 filed by SMA on 5 February 2009, at 113.3.1 and 5.1.32.

" Form 1 filed by SMA on 5 February 2009, at 15.1.15 and 5.1.29.

8 SMA’s letter to CCS dated 28 May 2009, at 9.1.

9 According to SMA, the specialist societies and specialist interest groups in the various hospitals would
typically limit their leaders to a certain term period, so that it was unlikely that the same medical practitioners
would represent their interest groups for reviews for multiple editions of the GOF (there being a time lag of

4



specialist groups in different private hospitals were invited to submit their
feedback. The GOF Committee would then review the feedback provided before
arriving at the first draft of recommended fees for different procedures or
operations in the form of fee ranges. Revised drafts of the recommended fees were
then re-circulated to the general SMA membership and specialty bodies for further
review and comments, before submission to the SMA Council for endorsement®,

17. In response to CCS’ query as to whether SMA sought views from any
organisation or body representing the interest of consumers or patients to ensure
that the fees recommended in the GOF was reasonable, SMA replied that the list
of contributors to the latest edition of the GOF was listed at the back of the 4™
edition of the GOF. The contributors were individual doctors, SMA Council
Members of the 41 to 46™ Councils, specialist interest groups in East Shore
Hospital, Gleneagles Hospital, Mount Elizabeth Hospital and Raffles Hospital,
medical societies, and the Law Society of Singapore?®’. It is apparent from the list
of contributors that no organisation or body specifically representing the interest
of consumers or patients contributed to the formulation of the GOF. In addition,
CCS also notes that both MOH and the Singapore Medical Council (“SMC”) had
also indicated that they were not involved in these discussions®.

18.  While feedback on the GOF was only sought from both the SMA members
and specialist societies, SMA submitted that there were several mechanisms in
place that made it unlikely for medical fees to be raised unreasonably. These
mechanisms included®;

) The GOF Committee gave speciality bodies more say than individuals.
The GOF Committee felt that specialty bodies were less likely to
unreasonably raise fees.

i) Procedures were classified into various groups based on increasing
complexities and the only way to significantly increase fees would be to
move the procedure from one group to a higher group, e.g., from Group
B to Group C. This was rarely allowed unless there was good
justification for the procedures to be moved across groups.

i)  The GOF Committee might not be familiar with the details of certain
procedures. But as members of the GOF Committee include doctors in
various specialities, these members would at least have some idea of
what each of these procedures involved.

Iv)  The GOF Committee would ask for more details about procedures they
were unfamiliar with.

some five to seven years between the reviews of each edition): see SMA’s letter to CCS dated 28 May 2009, at
114.1.

%0 SMA’s letter to CCS dated 28 May 2009, at 10.1.

2L SMA’s letter to CCS dated 24 July 2009, at { 2.3.

22 MOH’s letter to CCS dated 6 April 2009: MOH’s response to Q9.

2 SMA’s letter to CCS dated 24 July 2009, at 4 2.1.



V) There was often more than one speciality body involved in relation to
each procedure. For example, for a cardiac procedure, the GOF
Committee could ask the respective cardiology specialty groups in
Mount Elizabeth Hospital or Gleneagles Hospital, etc. The GOF
Committee could also seek the opinion of the cardiothoracic speciality
group in these hospitals. In addition, there was also the national
speciality body, which was independent of the speciality bodies in the
hospitals.

vi)  The first edition of the GOF also included the following text in the
introduction page:

“... [the GOF was] the result of extensive study done jointly by SMA
and [Association of Private Medical Practitioners of Singapore
(APMPS)] over the past five years. Seminars were held, questionnaires
were sent to members, subcommittees were formed and many
discussions and consultations were held. Similar guidelines include
Scheme of Charges for Government Medical Services, and the Medisave
Table for Surgical Procedures and those in other countries were obtained
and studied and, where appropriate incorporated.”

III. OVERVIEW OF SINGAPORE’S HEALTHCARE SECTOR

19. It is widely accepted that there is market failure in the healthcare sector
which does not allow free market forces to produce efficient outcomes®*. On one
hand, healthcare is seen by many as a basic necessity. On the other hand, there is
information asymmetry, where patients do not know enough to fully comprehend
their own health conditions and needs, and hence are unable to make an informed
choice. Instead, they have to rely on doctors to advise them on their treatment
options. This results in a “principal-agent” situation which potentially leads to
“over-charging”, “over-treatment” and/or “over-prescription” by doctors to reduce
risk of any complaints of negligence or to increase their earnings (“supplier-
induced demand”)®. Coupled with the importance of healthcare to a person’s
survival or long term well-being, healthcare is thus a complex and often emotive
issue for the patients and their families.

20.  Against this backdrop, Singapore’s healthcare system has managed to
achieve high-quality but affordable medical services through a combination of

*The phenomenon of market failures in the healthcare sector was recognised in 1963 by Nobel Laureate
Kenneth Arrow in the article “Uncertainty and the Welfare Economics of Medical Care”. Since then, health
economists generally considered that the healthcare market is likely to suffer from varying degrees of market
failure in the absence of government intervention. For more details on the case of Singapore, please refer to the
book Economics in Public Policy: the Singapore Story, Chapter 6 — Healthcare published by Marshall
Cavendish International (Singapore) Private Limited, 2009, section entitled “Healthcare: Not Just Another
Market” from pages 124 — 126.

% The concept of the principal-agent problem which leads to supplier induced demand is covered extensively in
the health economics literature. Specifically, please refer to the book The Economics of Health and Health Care,
Fifth Edition, Chapter 15 — The Physician’s Practice published by Pearson Education International, 2007.
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policy measures aimed at addressing or mitigating these market failures®®. MOH
adopts the philosophy that good and affordable basic medical services should be
provided for all Singaporeans and this is mainly achieved through government
subsidies to the public healthcare facilities, including restructured hospitals,
specialty centres and polyclinics?’. At the same time, it also takes the view that
there should be individual responsibility towards healthy living and consumption
of scarce medical resources. Singapore’s healthcare financing framework, which
consists of Medisave, Medishield, ElderShield and Medifund, reflects this
fundamental philosophy in that patients are expected to exercise their individual
choice by co-paying for part of their medical expenses and to pay more if they
demand a higher level of service?®.

21.  In the White Paper for Affordable Healthcare® (the “White Paper”), MOH
recognised that with growing affluence and rising expectations, some
Singaporeans would want a higher level of medical care than the government can
provide in its basic package. While recognising that Singapore should rely on
competition and market forces to “impel hospitals and clinics” to operate
efficiently, improve services and offer patients value-for-money services, MOH
also believed that the there would be market failure in the healthcare sector if the
industry is left unregulated. Specifically, the White Paper stated that the
government will intervene to prevent over-supply, moderate demand for medical
services, and create incentives to keep healthcare costs under control.

Primary Care® in Singapore

22.  Primary Care involves the provision of primary medical treatment,
preventive healthcare and health education. In Singapore, Primary Care is
provided through an island-wide network of outpatient polyclinics and private
medical practitioners’ clinics. Today, the private sector accounts for 80% of
Primary Care, with the remaining 20% provided by polyclinics®".

23. In the White Paper, MOH had acknowledged that there is sufficient
competition from the private sector in the area of Primary Care, while the public
sector should maintain its current market share to cater to the lower income group
and the training of Primary Care physicians®.

% For more details, please refer to the book Economics in Public Policy: the Singapore Story, Chapter 6 —
Healthcare published by Marshall Cavendish International (Singapore) Private Limited, 2009, section entitled
“Healthcare: Not Just Another Market” from pages 133 — 135. It was also mentioned that “Despite relatively
low inputs, health outcomes in Singapore are comparable if not superior to many developed countries....
Furthermore, the World Health Organisation in 2000 had ranked Singapore as having the worid’s sixth best
overall health system performance while the equivalent rankings for the UK and the US were only 18" and 37"
respectively.”
%7 Source: http://www.moh.gov.sg/mohcorp/hcsystem.aspx?id=102 [Accessed on 30 April 2010]
%8 Source: http://www.moh.gov.sg/mohcorp/programmes.aspx?id=202 [Accessed on 30 April 2010]
2 White Paper on Affordable healthcare at Chapter 2: Healthcare Philosophy, pages 18-19.
22 Source: http://www.moh.gov.sg/mohcorp/hcservices.aspx?id=392 [Accessed on 30 April 2010]

Ibid.
%2 White Paper on Affordable healthcare at Chapter 4: Supply of Doctors and Hospitals, page 32.
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Hospital Care® in Singapore

24. MOH currently classifies Hospital Care as including multi-disciplinary
acute inpatient and specialist outpatient services and 24-hour emergency services
provided by the general hospitals. In addition, Hospital Care also includes the six
national specialty centres for cancer, heart, eye, skin, neuroscience and dental
care.

25.  The public sector is the predominant provider of Hospital Care* for the
local population. The public sector provides 80% of hospital services through
restructured hospitals and specialty centres which are wholly-owned by the
government®. The 16 hospitals in the private sector provide the remaining 20%
Hospital Care services®. In terms of specialist outpatient services, roughly 60% of
specialists work in the public sector whilst the remaining 40% work in the private
sector®’. MOH has stated that “/t/he Government’s role as the dominant health
care provider allows the Government to influence the supply of hospital beds, the
introduction of high-tech/high-cost medicine, and the rate of cost increases in the
public sector which sets the bench mark in terms of pricing for the private

26.  This structure therefore allows the public sector to provide affordable
Hospital Care to the general population, while relying on the private sector to
compete for patients who prefer to seek medical services beyond those provided
in the restructured hospitals®°.

Other forms of Healthcare in Singapore

27.  According to MOH, other than Primary Care and Hospital Care, other
aspects of the healthcare system in Singapore include intermediate and long term
care and dental services. These other aspects have not been considered in this
Statement, as the procedures found in the GOF pertained largely to the provision
of Primary and Hospital Care.

Improving price transparency in Singapore

% A distinction was made between tertiary, secondary and community hospitals in MOH’s White Paper on
Affordable Healthcare, Ministry of Health, 1993 from pages 29-31, in descending order of sophistication in the
range of services provided. Currently, MOH classifies both tertiary and secondary healthcare together with
specialty centres, under “Hospital Care”. Source: http://www.moh.gov.sg/mohcorp/hcservices.aspx?id=394
[Accessed on 30 April 2010]

** In terms of hospital beds, about 72% of the beds are in the 13 public hospitals and speciality centres with bed
complements between 185 to 2,064 beds. On the other hand, the 16 private hospitals tend to be smaller, with
capacity ranging from 20 to 505 beds.

% |bid at footnote 33 and footnote 28.

% In contrast to the restructured hospitals, some of these private hospitals may not offer the full suite of services
such as outpatient specialists’ services or emergency care etc.

3" Source: Page 12 of the Singapore Medical Council’s Annual Report 2008.

% |bid at footnote 33.

% One can argue that quality of healthcare services in the public sector may not be inferior to the private sector,
especially given its higher caseload and complexity of cases.
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28. To improve pricing transparency, MOH has also undertaken various
measures in disseminating price information of medical services, such as:

) requiring all private medical clinics to display their common charges as
indicated by the Guidelines under the Private Hospitals and Medical
Clinics Act (1980) & Regulations (1991), thereby increasing pricing
transparency for consultations;

i) publishing individual hospital bill sizes on the MOH website** and
requiring hospitals to provide financial counselling to patients, thereby
increasing pricing transparency before admissions to hospitals; and

i) requiring medical bills given to patients to be itemised as indicated by
the Guidelines under the Private Hospitals and Medical Clinics Act
(1980) & Regulations (1991).

IV. CCS’ ASSESSMENT

29.  CCS takes the view that the GOF infringed the section 34 prohibition. This
section details CCS’ assessment on each requisite element of the section 34
prohibition. The next section details why SMA has failed to establish that the net
economic benefit (“NEB”) exclusion applies.

30. CCS’ assessment is largely based on information furnished by SMA, as
well as information gathered from a market study commissioned by CCS and
undertaken by a consortium of consultants (“the Consultant”) led by Drew &
Napier LLC (“the Market Study”). The Market Study takes into account the
inputs, captured through notes of interview (“NOI”), of various stakeholders in
Singapore, including MOH, SMC, the hospitals (both restructured and private),
various private specialist and GP clinics, various insurance companies and the
Consumer Association of Singapore (“CASE”).

(a)  The Section 33(4) Exclusion

31.  Section 33(4) of the Act provides, inter alia, that the prohibitions embodied
in the Act shall not apply to any activity carried on by, any person acting on
behalf of the Government or that statutory body in relation to that activity,
agreement or conduct. It is CCS’ view that, in order for a person to be regarded as
acting “on behalf of” the Government or a statutory body, there must be a
relationship of agency, or a relationship akin thereto between that person and the
Government or statutory body. As noted in paragraph 17 above, neither MOH nor
SMC was involved in the discussion pertaining to the formulation and review of
GOF fee ranges.

32.  CCS also notes that it is not SMA’s position that it was acting on behalf of

“ MOH also publishes bill sizes for Ward B1, B2 and C class as well. Source:
http://www.moh.gov.sg/mohcorp/billsize.aspx?id=302. [Accessed on 30 April 2010]



http://www.moh.gov.sg/mohcorp/billsize.aspx?id=302

(b)

(c)

(d)

MOH in formulating, issuing and reviewing the GOF fee ranges.

The Section 34 Prohibition
33.  Section 34 of the Act reads:

@ [...] agreements between undertakings, decisions by associations of undertakings or
concerted practices which have as their object or effect the prevention, restriction or
distortion of competition within Singapore are prohibited unless they are exempt in
accordance with the provisions of this Part.

2 For the purposes of subsection (1), agreements, decisions or concerted practices may,
in particular, have the object or effect of preventing, restricting or distorting
competition within Singapore if they —

@ directly or indirectly fix purchase or selling prices or any other trading
conditions; [...]

34.  The section 34 prohibition is modeled after the Chapter | prohibition of the
United Kingdom (“UK”) Competition Act 1998 and Article 101 (previously
Article 81) of the Treaty on European Union (the “EC Treaty”). Cases from the
UK and the European Union (‘EU”) may thus be persuasive or useful in assisting
CCS in arriving at its conclusions, although the value of any foreign competition
case law depends very much on the overall facts and context of the case before
CCS, as well as the extent to which the facts of these foreign cases are applicable
to the local context.

35. CCS has also reviewed the approaches taken by competition authorities in
other jurisdictions on similar issues and these cases are summarized in Annex 2.

Theory of harm

36. The GOF can be viewed as an explicit form of price recommendation by a
professional association (SMA) which constituted a decision by an association of
undertakings pursuant to section 34 of the Act.

37. The GOF might have the object or effect of preventing, restricting or
distorting competition in Singapore because price recommendations, even if non-
binding, generally harm the competitive process by restricting independent pricing
decisions and signaling to market players what their competitors are likely to
charge. When market players are able to predict the prices of their competitors
with a reasonable degree of certainty, a focal point is created for fees in the
market to converge, regardless of the competitors’ individual costs.

Market Definition

38.  In CCS’ deliberation on the Application, market definition serves two main
purposes — first, to provide a reference for assessing whether the GOF restricted
competition appreciably; second, to provide a reference for assessing whether the
NEB exclusion applied to the GOF.

10



SMA’s submission

39. SMA, in its submission, indicated that the relevant market for the purpose
of the Application is the market for medical services and procedures provided by
medical practitioners in Singapore®".

Product Market

40. CCS first notes that the GOF is the subject of the Application which
covered a wide range of medical services and procedures, and was targeted at the
private-sector medical practitioners in Singapore. Accordingly, CCS identifies the
provision of medical services and procedures by medical practitioners in the
private sector as the focal product®.

41.  CCS then considers whether the focal product needs to be sub-divided into
narrower markets. In this regard, CCS notes that MOH broadly classifies the
medical services and procedures covered by the GOF into Primary and Hospital
Care (see paragraphs 22-26).

42. The nature of Primary and Hospital Care services are significantly
different. Patients who seek Hospital Care are likely to require specialist and/or
inpatient care; while Primary Care is provided on an outpatient basis by general
practitioners. As such, CCS considers Primary and Hospital Care to be in separate
markets.

43.  CCS then considers whether medical services and procedures provided by
the public sector should be included in the relevant market for Primary and
Hospital Care respectively.

Primary Care

44.  There could be reasons to consider private-sector Primary Care services
(i.e. GPs) to be in a separate market from the public sector (i.e. SingHealth and
National Healthcare Groups Polyclinics), due to the perceptions and preferences
of individual patients. Common considerations include proximity, waiting time,
perceived quality of services and long-term relationship (especially for family
practice). Given the subsequent analysis in the section on Appreciability, CCS
notes that the inclusion of the public sector in the relevant market with respect to
Primary Care does not affect CCS’ conclusion on whether the GOF was
appreciably anti-competitive and whether it benefited from the NEB exclusion
with respect to Primary Care. As such, CCS proceeds on the conservative basis to
include the public sector.

Hospital Care

*! Form 1 filed by SMA on 5 February 2009, at 14.2.1.
42 CCS Guidelines on Market Definition, at 2.1.
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45. In terms of Hospital Care (i.e. in-patient and specialist out-patient
services), a chain of substitution* may exist, with private-sector services being
the focal product, unsubsidised public-sector services ** being the next-best
substitute, and subsidised public-sector services® being an indirect substitute.
However, CCS is of the view that only unsubsidised public-sector services should
be included in the relevant market with respect to Hospital Care, for three reasons.

46.  First, the service level is different. Subsidised patients are not entitled to
choose their preferred doctors. The Class B2 and C wards also have more beds per
ward. For out-patients, the need to obtain referral from polyclinics to qualify for
subsidised rates constitutes an additional hurdle, given the extra lead-time
incurred®.

47.  Second, from the demand-side point of view, those patients who have
chosen the private sector are likely to be less price-conscious, because they have
opted to pay a substantial premium over unsubsidised public-sector services.
While their preferences for the private sector may be partly subjective, it is likely
that many of them would view unsubsidised medical services in the public sector
as a more comparable substitute to private sector medical services than subsidised
medical services, should these patients consider the alternatives available to them
given an increase in private-sector prices of around 10%.

48.  Third, from the supply-side point of view, the public sector is facing
capacity constraints in terms of medical services to unsubsidised patients. We
understand from an interview with a public health cluster that, only 20% of its
capacity caters to unsubsidised patients*’. Given that the public-sector healthcare
groups are established under the policy mandate to provide affordable and
accessible healthcare services to the mass population in Singapore, they are
unlikely to be able to switch their production capacities significantly from
subsidised to unsubsidised services.

49.  For the above reasons, CCS has excluded subsidised public-sector Hospital
Care services from the relevant market. However, unsubsidised services has been

¥ CCS Guidelines on Market Definition, at 13.13-13.15. In particular, the existence of a chain does not mean
that the whole chain should be included in the relevant market, because even if Product A is a good substitute to
Product B, and Product B is a good substitute to Product C, Product A could still be a poor substitute to Product
C.

“E.g. Class A wards, as well as certain classes of patients at specialist outpatient clinics of the restructured
hospitals. Source:
http://www.pgms.moh.gov.sg/apps/fcd_fagmain.aspx?qst=2fN7e274RAp%2bbUzL dEL %2fmJu3ZDKARR3p5

NI92FNtJifw8iBZoOww9GT8%2fdLi7chTadplw2tF7Fdn519r5Y9UMIXPY 37bcAtM7ZvDLVsTJgDSks74Ew7
gnY0070P05%2fzDG7VL 1ugrF%2fa3wpwY m%2fL WBEgQTEN2HpITreQmMf2L 2fOBUIH5nNRWNL V5fvxT
y5jHX0Ed75Hgf8L1%3d# and
https://www.moh.gov.sg/mohcorp/uploadedFiles/News/Press Releases/2010/Press%20Release subsidy%20dist
inction_annex.pdf [Accessed on 30 April 2010]

** E.g. Class B2 and C wards, as well as certain classes of patients at specialist outpatient clinics of the
restructured hospitals. Source: Ibid

“® For more details, please refer to the book Picking the Right Hospital, Right Doctor in Singapore published by
Rank Books, 2006, section entitled “Understanding Medical Cost in Singapore: An Overview” from pages 2 - 7.
*" See NOI with Public Health Cluster 11 (dated 11 June 2009) at 9.
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http://www.pqms.moh.gov.sg/apps/fcd_faqmain.aspx?qst=2fN7e274RAp%2bbUzLdEL%2fmJu3ZDKARR3p5Nl92FNtJifw8iBZoOww9Gf8%2fdLi7cbTadpIw2tF7Fdn5I9r5Y9UM9XPY37bcAtM7ZvDLVsTJgDSks74Ew7gnY0O7OPO5%2fzDG7VL1ugrF%2fa3wpwYm%2fLw8EgQTEN2HpITreQmMf2L2f0BUIH5nRwNLV5fvxTy5jHxoEd75Hgf8LI%3d
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http://www.pqms.moh.gov.sg/apps/fcd_faqmain.aspx?qst=2fN7e274RAp%2bbUzLdEL%2fmJu3ZDKARR3p5Nl92FNtJifw8iBZoOww9Gf8%2fdLi7cbTadpIw2tF7Fdn5I9r5Y9UM9XPY37bcAtM7ZvDLVsTJgDSks74Ew7gnY0O7OPO5%2fzDG7VL1ugrF%2fa3wpwYm%2fLw8EgQTEN2HpITreQmMf2L2f0BUIH5nRwNLV5fvxTy5jHxoEd75Hgf8LI%3d
https://www.moh.gov.sg/mohcorp/uploadedFiles/News/Press_Releases/2010/Press%20Release_subsidy%20distinction_annex.pdf
https://www.moh.gov.sg/mohcorp/uploadedFiles/News/Press_Releases/2010/Press%20Release_subsidy%20distinction_annex.pdf

conservatively included into the relevant market together with private-sector
services, as CCS recognises that many people would regard the former as credible
alternatives to the latter. Importantly, this inclusion does not affect CCS’
conclusion on whether the GOF was appreciably anti-competitive and whether it
benefited from the NEB exclusion with respect to Hospital Care.

Geographic market

50.  CCS agrees with SMA’s submission that the relevant geographic market is
Singapore.

Conclusion on market definition

51.  Having considered the above, CCS concludes that there are two relevant
markets (the “Relevant Markets”) for the purpose of assessing whether the GOF
infringed the section 34 prohibition in the Act, and whether it benefited from the
NEB exclusion:

) The provision of Primary Care services by medical practitioners in
Singapore (the “Primary Care Market”);

i) The provision of unsubsidised Hospital Care services by medical
practitioners in Singapore (the “Hospital Care Market”); and

(e)  Decision by an Association of Undertakings

52.  The term “undertaking” is defined by the Act to mean

any person, being an individual, a body corporate, an unincorporated body of persons or any
other entity, capable of carrying on commercial or economic activities relating to goods or
services.

53. It is clear that professionals engaged in private practice, including self-
employed medical practitioners, can constitute undertakings“®. A professional
association such as SMA thus constitutes an “association of undertakings”. The
fact that some members of SMA are employees of the restructured hospitals or of
incorporated healthcare groups, rather than self-employed doctors in private
practice, does not detract from this fact, as SMA acted as an association of
undertakings when it acted on behalf of medical practitioners in the private sector,
with respect to the formulation, issuance and revision of the GOF*,

54. It is also clear that the GOF, being a recommendation by SMA on the
professional fees that doctors should charge, constituted a ‘“decision” by an
association of undertakings. In this respect, the CCS Guidelines on the Section 34
Prohibition state:

“8 pavel Pavlov and Ors v Stichting Pensioenfonds Medische Specialisten [2000] ECR 1-06451, at {74 to 77.
“ Agreements between Irish Actors’ Equity SIPTU and the Institute of Advertising Practitioners in Ireland
concerning the terms and conditions under which advertising agencies will hire actors, E/04/2002 at 1 2.10.
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)

2.13 A decision by an association may include ... its recommendations. ... The key
consideration is whether the object or effect of the decision, whatever form it takes, is to
influence the conduct or co-ordinate the activity of the members in some commercial matter.
An association’s coordination of its members’ conduct in accordance with its constitution
may also be a decision even if its recommendations are not binding on its members, and may
not have been fully complied with.

55.  An instructive case on this point would be the 1996 decision of the
European Commission (“EC”) in Fenex™. This case concerned a federation of
Dutch forwarding organisations, Fenex, which had a tariffs committee that drew
up and updated the tariffs annually for adoption by the board of directors. The
document setting out the recommended tariffs was then sent to members. The EC
found that the recommendation by Fenex as to the tariffs amounted to a decision
by an association of undertakings, as:

[T]he drawing-up and circulation of the tariffs recommended by Fenex must be interpreted as
the faithful reflection of the association’s resolve to coordinate the conduct of its members on

the relevant market. 51

56.  Similarly, the UK Office of Fair Trading (“OFT”) considered a case
involving fee guidelines issued by the Royal Institute of British Architects
(“RIBA”). Following intervention by the OFT, RIBA removed its guidelines. In
a case closure summary dated 14 March 2003, the OFT stated: >*:

Circulation of guidance on fees issued by an association of undertakings or a professional
body may encourage tacit collusion as it is likely to provide a lead on prices which may
hinder the ability or incentive of efficient firms to compete by reducing price to reflect their
lower costs. It may also protect those who are less efficient and reduce the incentive to
improve. The fact that the guidance was in the form of an indication rather than a binding
decision did not prevent it from being a decision of an association of undertakings.

“Object” of Restricting Competition

57.  In assessing the object of a decision, CCS considers the objective meaning
and purpose of the decision in the economic context in which it is to be applied®.

58. Recommendations by trade or professional associations on the fees that
their members should charge can be construed as having the object of restricting
price competition. For example, in Verband>, the European Court of Justice
(“ECJ”) took the view that a recommendation that laid down in mandatory terms a
collective, flat-rate and across the board increase in fire insurance premiums had
been made with the object of restricting competition in the industrial fire and
consequential loss insurance market. Indeed, CCS is of the view that there is no
reason for professional or trade associations to circulate recommended prices

%0 Case 96/438/EC.

*! Ibid.

°2 Royal Institute of British Architects, Case GP/908 (14 March 2003), OFT Competition Case closure
summaries 1-31 March 2004.

%% Compagnie Royale Asturienne des Mines SA and Rheinzink GmbH v Commission [1984] ECR 1679 at 126.

* Verband der Sachversicherer e.V. v. Commission, [1987] ECR 405 at 130.
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unless they intend to, at least, provide a reference for members and influence their
independent pricing decisions. In this aspect, CCS believes that the GOF is no
different from other fee recommendations.

GOF was promulgated with the objective of influencing prices

59.  CCS notes that SMA had indicated in its submissions™ that:

[The GOF] together with the SMA guidelines on drug pricing markups is designed to provide
a transparent system of charging that is usual, customary and reasonable. It is designed to
discourage doctors from charging apparently low fees in one (usually very visible area) but
having a very high mark-up. (Emphasis added)

60. CCS further notes SMA’s submission that the GOF was not intended to
facilitate price-fixing between medical practitioners. Rather, it was meant to
protect the patients’ interest, by diminishing information asymmetry between
patients and medical practitioners, thereby preventing over-charging of patients.
Nevertheless, the recommended fees within the GOF were stipulated as a range,
with both a maximum and a minimum. CCS’ view is that if the GOF was
primarily meant to protect patients against over-charging, then the stipulation of a
minimum fee would contradict that objective.

61. SMA submitted that the GOF was not intended to be an instrument to
protect medical practitioners’ incomes®®. However, SMA also conceded that the
GOF helped to improve transparency for young doctors, in that medical
professionals are not taught how to charge when they were students in medical
schools or when they underwent training in public hospitals, unlike lawyers and
accountants who have the benefit of a long apprenticeship in private firms. The
GOF was thus useful in helping to educate young medical practitioners entering
the private sector on how to charge®’. Based on the aforementioned, it would
appear that one of the objectives of the GOF was to influence pricing decisions of
new entrants to the markets. In particular, CCS considers that younger doctors and
new entrants into the private practice were more likely to be the ones who would
have charged lower prices in the absence of the GOF.

62. SMA indicated that the recommended minimum fees in the GOF would
help to protect patients, in that if minimum prices were absent, doctors might be
encouraged to quote a low fee for medical services but recover costs through other
avenues, such as significant drug mark-ups®®. CCS cannot agree with SMA’s
reasoning. In a similar vein, acceptance of SMA’s reasoning would mean that
cartelists who engaged in price fixing will be allowed to participate in price-fixing
agreements as such activities will help them to earn a reasonable return on the
goods or services they provide so as to reduce their incentives to exploit
customers through other means.

> SMA’s letter to CCS dated 24 July 2009 at §10.1.

% Form 1 filed by SMA on 5 February 2009, at 12.3.5 and 13.1.3.
" SMA’s letter to CCS dated 28 May 2009, at 421.2.

%8 SMA’s letter to CCS dated 5 June 2009, at §4.2.
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63. It is important to note that SMA had reiterated at several points in its
Application that the GOF also served to ensure that doctors were reasonably
remunerated for their skills, competence, experience, specialties and service
quality. During the course of the Market Study, feedback was obtained to the
effect that the problems arising from the withdrawal of the GOF included “both
under-cutting and over-charging” (Emphasis added)®. There was also feedback
that the medical industry tended to frown upon, and informally exert some peer
pressure on, those who charged below the minimum fees in the GOF®. CCS is
thus of the view that the purpose of the GOF was to influence prices in the private
medical services sector so that they would likely be within an acceptable range to
the medical practitioners themselves.

GOF restricted competition even though compliance was voluntary

64. SMA submitted that the recommended fee ranges in the GOF were
voluntary and that medical practitioners could choose to price above or below
them®. Furthermore, the introduction to the fourth edition of the GOF stated:

4. The fee ranges are meant as a GUIDE and should be treated as such. The practitioner
should satisfy himself that the fee charged is fair and reasonable, considering the
particular circumstances of the case and the patient.

5. Practitioners who wish to charge outside this Guideline should inform their patients
accordingly to avoid subsequent misunderstanding.
6. Practitioners are encouraged to continue their practice of reducing or waiving fees for

patients who cannot afford to pay the usual fees.

65. Be that as it may, even recommendations that purport to be voluntary can
have the object of restricting competition. In Cementhandelaren®, the ECJ
considered a system of voluntary target prices for cement that replaced an earlier
system of imposed prices, and concluded that both systems equally contravened
the Article 85 (now Avrticle 101) of the EC Treaty®. In the case of target prices,
the ECJ was of the view that “the fixing of a price, even one which merely
constitutes a target, affects competition because it enables all the participants to
predict with a reasonable degree of certainty what the pricing policy pursued by
their competitors will be”®. In Verband®, the ECJ found that despite the fact that
the recommendation to increase fire insurance was described by the association
concerned as “non-binding”, the mandatory terms in which it was worded,
together with the empowerment of the association to coordinate the activities of
its members, meant that the recommendation had the object of restricting
competition.

66. In the present case, SMA had an Ethics and Complaints Committee that

*° See NOI with Private Hospital 11 (dated 17 June 2009), at 12.

% See NOI with Private Specialist Clinic (Obstetrics and Gynecology) (dated 30 June 2009), at 7.
® Form 1 filed by SMA on 5 February 2009, at 13.3.2.

62 Vereeniging van Cementhandelaren v Commission [1972] ECR 977.

% Cementhandelaren, at 119.

% Cementhandelaren, at 121.

% Ibid at footnote 54.
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dealt with complaints of over-charging. In particular, SMA submitted that®:

Complaints on over-charging in the past were directed to the SMA Ethics Committee and
subsequently to the Complaints Committee (which was formed as an independent committee
in the year 2002). The Ethics and Complaints Committee would seek an explanation from the
medical practitioner involved, as well as a breakdown of fees charged for consultation, each
drug dispensed, and procedure performed etc. If the charges were found to exceed the GOF,
the medical practitioner would be advised to refund the difference to the patient/ complainant.

67. SMA had further elaborated that the GOF in effect created a “price
ceiling”, and alluded to “pressure” for the medical practitioner to price at the
recommended fee range because of the “moral implications” of being seen as
over-charging®’. It is thus clear that although the GOF was stated to be voluntary,
SMA had an objective mechanism in place to foster compliance. Although SMA
submitted that it had no recourse “in theory” for non-compliance by the
“offending” medical practitioner, SMA had no actual experience of a medical
practitioner not following SMA’s “recommendation” to provide a refund®®.

GOF was not based on actual price data

68.  As mentioned above, SMA indicated that the GOF fee ranges were “usual,
customary or reasonable”. However, CCS notes that, based on the fee review
mechanism submitted by SMA, it is arguable whether the GOF fee ranges can be
seen as an objective reflection of historical or contemporary prices charged by
private medical practitioners. First, the GOF Committee surveyed the professional
fees stated by its members, rather than actual prices charged by them, let alone the
actual operating costs of medical practitioners. Second, there was no objective and
transparent methodology employed by the GOF Committee to derive the first draft
of recommended fees from the survey responses.

69. Third and most importantly, various submissions from SMA clearly
indicate that the purpose of the GOF was to recommend what prices should be,
rather than to reflect what prices were. CCS also notes that the GOF did not take
Into account objective measures such as the actual operating costs of the
practitioners in its recommendations. SMA explained that the GOF was meant to
increase the transparency of, and educate the public about, costs. According to
SMA, failure to include recommended minimum prices may “communicate
erroneously to the public that some services do not carry a cost, which is hardly
the case,” although doctors may still waive their charges®. CCS does not agree
with this argument as CCS finds it hard to believe that the public would expect
that the services rendered do not carry a cost and were provided for free by the
private medical practitioners.

% SMA’s letter to CCS dated 28 May 2009 at 132.1 and{ 32.2.
%7 Form 1 filed by SMA on 5 February 2009, at 15.1.27.

%8 SMA’s letter to CCS dated 28 May 2009, at 32.2.

89 SMA’s letter to CCS dated 5 June 2009, at §4.1.
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70. It can also be seen from the following statement in SMA’s submission”
that the GOF consisted of fees that may have been fashioned with a degree of self-
interest:

The GOF sets out a schedule of recommended fees for medical practitioners in private
practice in Singapore, based on a survey of current rates charged by medical practitioners in
the market to identify reasonable price ranges to protect the interests of patients while
ensuring that doctors are reasonably remunerated for their skill sets, competence, experience,
specialties and quality of services. The GOF was intended to provide greater transparency to
patients and enable them to make an informed choice. [Emphasis added]

71. CCS is also of the view that as SMA is made up of doctors, there is an
inherent conflict of interest for them to set prices’’. In addition, CCS also notes
that this view was also supported in a study cited in the US Federal Trade
Commission’s advisory opinion in American Society of Internal Medicine?. In the
study, it was indicated that doctors, if forming part of the polled group to
determine a relative value scale (“RVS”)", “would have a financial stake in the
outcome of the RVS determinations and thereby have a substantial conflict of

interest if empanelled to determine an RVS”™,
GOF did not necessarily promote better service quality

72.  CCS notes that medical practitioners may argue that setting a minimum
price helps to ensure that quality will not be compromised. Indeed, arguments
about how minimum prices serve to protect customers, through the maintenance
of standards and prevention of substandard service, have often been raised in the
history of competition law. Nevertheless, the jurisprudence is replete with judicial
pronouncements rejecting such arguments, as there is no guarantee that, even with
minimum prices, quality level of services will necessarily be maintained.

73.  For example, in AROW/BNIC™, the EC considered an industry agreement
on the minimum distribution price of mature brandy, which purported to maintain
the traditional quality of cognac, and to assure the consumer that there would be
no artificial reduction in prices to the detriment of the characteristics of the
product. The EC noted that despite the stated objective of the agreement, the
decision to fix minimum prices was in reality taken on the ground of the sales
policy of the various parties represented by BNIC®, and had as their object and
effect the prevention of free individual price formation by cognac producers’’. As
to the claimed benefits of the minimum pricing agreement, the EC noted®:

® Form 1 filed by SMA on 5 February 2009, at 13.3.1.

™ This possibility was also noted by CASE. See NOI with CASE (dated 24 April 2009), at ]16.

"2 The advisory issued by the US FTC was dated 19 April 1985.

" A relative value scale (“RVS”) expresses the value of one professional service to another, and can be
converted into a fee schedule by the application of a common conversion factor to all the values within the scale.
™ Berenson, Group Decision-Making Methods, cited in American Society of Internal Medicine, at page 18.

"™ Case 82/896/EC, OJ L 379, 31/12/1982.

® AROW/BNIC, at 152.

" AROW/BNIC, at 160.

8 AROW/BNIC, from 169 to §71.
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69.  The imposition of minimum prices can in no way be justified by reference
to an alleged object of guaranteeing quality. Such a measure is both pointless and
ineffective for that purpose. It is pointless because the legal requirements for the
production, stocking, ageing and distributions of cognac allow sufficient policing
of fraud. It is ineffective because it introduces no extra check on products sold at
prices above the minimum imposed; if it were accepted that the legal requirements
protecting the use of the registered designation of origin "cognac" were ineffective,
the imposition of a minimum price would not prevent products which failed to
meet the quality criteria laid down by those legal requirements from being sold
with impunity at prices above the minimum imposed.

70. Furthermore, the measures at issue are in any event out of proportion to the
object referred to, as they completely prevent the sale of spirits qualifying for the
registered designation of origin "cognac" at prices below the minimum set by the
industry agreement. There is no provision for proving that a product sold at a price
below the minimum imposed nevertheless meets the quality criteria laid down by
the legal requirements (1).

71.  The consumer does not receive the benefit of an improvement in quality, as
has been shown above. Neither does he benefit from the other hypothetical
advantages alleged by the BNIC (see above, point 67), as the measures at issue
have the consequence that prices are at a higher level than that which would result
from the free interplay of supply and demand.

74.  With respect to recommending maximum prices, SMA submitted that
without the GOF, the problem of assessing quality would be exacerbated. SMA
argued that due to the presence of information asymmetry, a patient often judges
the quality of medical services (especially highly specialised services with few
providers available) by price, i.e., the higher the price, the higher the perceived
quality of services. Accordingly, without a recommended guideline on pricing
through the GOF, medical practitioners may be motivated to charge increasingly
higher prices to signal to the patient the quality of services that the medical
practitioner is providing, without a corresponding increase in the actual quality of
services provided’. SMA also stressed that while the GOF would not be able to
eliminate all the contributory factors to the information asymmetry problem, the
absence of the GOF would however exacerbate the issue of assessing quality.

75.  CCS acknowledges that the signaling problem may be present amongst
medical practitioners in the private sector, but is not convinced that the GOF can
deter such practices, as medical practitioners can still use high prices as a
signaling tool in the presence of the GOF. In fact, the GOF might even facilitate
signaling, as deliberately charging above the GOF recommended prices could
create an even more credible impression of better quality healthcare services than
in the absence of the GOF. In particular, CCS notes that, according to SMA’s
definition®, a doctor is not over-charging so long as the patient is informed of the
charges. Ironically, signaling inevitably involves informing the patient of the
charges beforehand.

9 SMA’s letter to CCS dated 28 May 2009, at 423.1.
80 SMA’s letter to CCS dated 28 May 2009, at 28.1.
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76.  Considering the above, it cannot be objectively construed that either the
minimum or maximum recommended prices in the GOF promoted better quality
of medical services.

GOF can restrict competition even if it comprised recommended maximum fees

77.  Even if the GOF comprised only recommended maximum fees (i.e. without
recommended minimum fees), it would still be deemed to be anticompetitive in its
nature.” In Maine Medical Association®, the US Federal Trade Commission
advised that a proposal for doctors to either freeze their fees or lower them by a
particular percentage raised competition concerns, as the recommendation might
serve as part of, or evolve into an agreement amongst member doctors to comply
with the recommendation. The recommendation could also become coercive if the
member doctors did not view it as purely advisory and voluntary.

78.  That this is a real prospect in the present case can be inferred from SMA’s
submissions®:

The SMA further submits that it is possible that the public will base its perception on the level
of over-charging (or excessive pricing) by doctors on the GOF. Accordingly, the SMA is of
the view that there may be medical practitioners who would adhere to the upper limit of the
GOF as a price ceiling so as to avoid accusations of over-charging by the public. [Emphasis
added]

79.  The feedback received by CCS also indicated that the GOF was often used
by doctors to justify their fees when queried by patients®,

Conclusion

80. Based on the totality of factors considered above, CCS concludes that the
GOF had the object of restricting competition.

(g) “Effect” of Restricting Competition

81. Given CCS’ conclusion that the GOF had the object of restricting
competition, it is not necessary to consider if the GOF also had the effect of doing
s0™. Nonetheless, it appears from the facts of this case that the GOF had been
effective in influencing prices.

82.  CCS first notes SMA’s submission that®:

& Advisory Opinion to Maine Medical Association, 14 May 1984.

% Form 1 filed by SMA on 5 February 2009, at 13.3.3.

8 See NOI with Private Hospital Il (dated 17 June 2009), at §14; NOI with Private Hospital | (dated 16 June
2009), at 110; NOI with Private Hospital 1V (dated 18 June 2009), at §11; NOI with Private Specialist Clinic
(Obstetrics and Gynecology) (dated 30 June 2009), at 115; NOI with Private Specialist Clinic (Cardiology)
(dated 17 June 2009), at 110.

8 Verband der Sachversicherer e.V. v. Commission, Case 45.85 [1987] ECR 405, at 39; Belgium Architects’
Association, Case Comp/38.549 (24 June 2004), at 194.

8 SMA’s letter to CCS dated 28 May 2009, at §16.1.
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a best guess estimate is that at least 75 per cent of private medical practitioners charge within
the GOF guidelines prior to its withdrawal [Emphasis added].

83. In addition, CCS notes that the GOF was made available to non-members,
at a price of $20 per copy (as opposed to $15 for members). SMA, by its own
admission, also used the GOF to ‘counsel’ errant doctors (including SMA
members and non-SMA members) and adopted the same yardstick and criteria
when processing over-charging complaints against them®.

84.  Anecdotal evidence from interviews conducted by the Consultant also point
to the GOF’s widespread effect on medical prices, as doctors (including those who
are non-SMA members) stated that they had used the GOF in the past to justify
their prices and to address queries from patients on their charges. Other
interviewees took the position that the GOF was especially useful to doctors that
were new to private practice and who lacked knowledge of the prices charged by
other private doctors®’. This echoes SMA’s argument in paragraph 61 that the
GOF helped young medical professionals entering the private sector on how to
charge.

Results from the Market Study

85.  In the Market Study, the Consultant opined that the GOF might be used as
a mechanism for doctors to justify their prices to patients. The interviews
suggested that consumers generally did not try to dispute prices when they had
been informed that the prices were within the recommended range in the GOF.
From the interviews conducted, the Consultant also highlighted that the doctors
interviewed felt that medical practitioners commonly referred to the GOF as a
benchmark for the fees they thought would be appropriate or reasonable in setting
fees for their own private practice.

86. In order to quantify whether the GOF had the effect of restricting
competition, a thorough analysis would have entailed how medical fees responded
to the introduction of various versions of the GOF. However, fee information
stretching back more than 20 years ago when the GOF was first introduced is not
readily available.

87. Instead, the Consultant conducted a quantitative analysis® on professional
fees between July 2006 to June 2009 (the “Period”) to examine how medical fees
had changed during the Period and assess if the changes could be attributed to the
removal of the GOF in April 2007.

% SMA’s letter to CCS dated 24 July 2009, at 99.2.

8 See NOI with Private Specialist Clinic (Orthopaedics) (dated 24 June 2009), at 5; NOI with Private
Specialist Clinic (Anaesthesia) (dated 30 June 2009) , at{7; NOI with Private Specialist Clinic (Obstetrics and
Gynecology) (dated 30 June 2009) , at 8; NOI with Private Specialist Clinic (ENT) (dated 13 July 2009), at 7;
Phone interview with Private GP Clinic (Independent, 1 doctor) (dated 17 July 2009), at 115;

® The analysis is based on data provided to CCS by two insurance companies from 1 July 2006 to 30 June 2009.
The Consultant then selected 31 surgical procedures (with 10 observations or more) of which the procedure
names could be matched with those in the GOF. Fees corresponding to subsidised services of the restructured
hospitals were also excluded, since they fall outside the Relevant Markets.
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88. In terms of the effect of the GOF on price level, the data showed that
professional fees charged by doctors in the the private sector (“private fees”) had
been increasing throughout the Period, both before and after the removal of the
GOF®. However, after adjusting for CP1-Health® which is a proxy for healthcare
inflation®, the removal of the GOF did not contribute to the increase in private
fees during the Period®.

89. Interms of the effect of the GOF on price uniformity, the Consultant found
that the standard deviation of fees increased by 23.74% throughout the Period,
suggesting that the GOF had led to price convergence when it was in force.

(h)  Appreciability
90. The CCS Guidelines on the Section 34 Prohibition also state:

2.18  An agreement will fall within the scope of the section 34 prohibition if it has as its
object or effect the appreciable prevention, restriction or distortion of competition.
[Emphasis added]

Appreciability will depend largely on the influence which the parties to the
agreement, or the members of the association whose decision is in issue, have on
the market.” This influence may be reflected by the market shares of the parties or
members concerned® . This section sets out the reasons why CCS considers the
influence of the GOF in the Relevant Markets to be appreciable.

91.  According to SMA®, there are 3,032 registered medical practitioners in
private practice, of which 2,132 are SMA members. Doctors interviewed in the
Market Study® suggested that price ranges in the GOF were usually taken into
consideration in setting prices. In addition, SMA also indicated that the SMA
Ethics and Complaints Committee processed complaints based on similar
yardsticks for members and non-members®’. Up until the withdrawal of the GOF
in 2007, it had had no actual experience of a medical practitioner not following

8 The cumulative increase in professional fees charged by doctors in the private sector was 16.9% (1425 of the
Market Study).

% Consumer Price Index-Health (“CPI-Health™) covers the prices of medical treatment (which includes
hospitalisation fees, medical consultations and specialist charges), dental treatment, proprietary medicines &
supplies and medical health insurance. As such, professional fees are just one component of the CPI-Health.

° The cumulative increase in CPI-Health during the Period was 13.1% (1426 of the Market Study).

% According to the Consultant’s multivariate regression model, every 1% increase in CPI-Health corresponds to
a 1.25% increase in private professional fees, while the removal of the GOF corresponds to a 2.6% decrease in
fees, after controlling for other factors such as operation procedure and hospital type (1453 and 1454 of the
Market Study).

% See Fenex, supra, at 167-769.

% See CCS Guidelines on the Section 34 Prohibition, at 12.19.

% SMA’s letter to CCS dated 28 May 2009, at 1.1.

% See NOI with Private Specialist Clinic (ENT) (dated 13 July 2009), at 7. See NOI with Private Specialist
Clinic (Orthopaedics) (dated 24 June 2009) at 15. See NOI with Private Specialist Clinic (Neurology) (dated 6
July 2009) at 114. See Phone Interview with Private GP Clinic (Independent, >1 doctor) (dated 12 August 2009)
at 115.

% SMA’s letter to CCS dated 7 July 2009, at 9.2.
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the recommendations of SMA for a refund®. Furthermore, as mentioned in
paragraph 61, the GOF was also used to educate young doctors how to charge.
These factors imply that the influence of GOF on professional fees spanned from
SMA members to non-members and from actual to potential competitors.

92.  Further, according to SMA’s submission, at least 75% of the private
medical practitioners charged within the range of the GOF*°.

93. Given the totality of considerations above, CCS concludes that the
influence of the GOF in the Relevant Markets was appreciable.

Conclusion on the section 34 prohibition

94.  For the above reasons, CCS is of the view that the GOF infringed the
section 34 prohibition, unless it can be shown that the GOF was either excluded or
exempted under the Act.

THE NET ECONOMIC BENEFIT EXCLUSION

95.  SMA submitted that the GOF fell within the NEB exclusion in the Act'®.
The NEB exclusion is encapsulated in paragraph 9 of the Third Schedule to the
Act, which reads:

9 Agreements with net economic benefit
The section 34 prohibition shall not apply to any agreement which contributes to —
@) improving production or distribution; or

(b) promoting technical or economic progress,

but which does not —

(1) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of those objectives; or

(i) afford the undertakings concerned the possibility of eliminating competition in
respect of a substantial part of the goods or services in question.

96. The burden of proof in establishing the NEB exclusion lies on the party
who claims it (i.e., SMA in this case)'®. CCS is of the view that SMA has failed
to establish that this exclusion applies to the GOF.

(@) & (b): Improving Production or Distribution / Promoting Technical or
Economic Progress

SMA’s submissions

97. SMA submitted that the inherent characteristics of the healthcare market

% SMA’s letter to CCS dated 28 May 2009, at 32.2.

% Ipid at 182.

1% Form 1 filed by SMA on 5 February 2009, at §2.5.2 and 5.1.4.

191 Unilever Bestfoods (Ireland) Ltd v Commission, Case C-552/03P, at 1102; VBVB v Commission [1984] ECR
19 at 52.
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render it susceptible to market failure, such that free market principles applicable
to other industries may not be applicable to medical services '%. Specifically,
SMA explained that there is a high degree of information asymmetry between
medical practitioners (i.e., the medical practitioner will have considerably more
information than the patient as regards to the medical practitioner’s efficiency and
quality of care, as well as his business costs'®) and patients, which affords the
former the ability to overcharge the latter. Patients are unable to compare
healthcare costs in order to make informed choices on pricing and quality of

medical practitioners prior to consultation'®.

98.  As medical costs escalate, patients may choose to consume less (or even
not to consume) medical services, resulting in consumption falling below socially
and economically optimal levels'®. The ill-effects that would follow include the
occurrence of acute disease outbreaks and greater absenteeism from work and
school'®. Lack of treatment or immunization for diseases or illnesses would
affect not only the health of the patient in question, but also that of others, through
increased incidence of infections spreading. SMA submitted that these factors will

ultimately lead to a fall in overall productivity of the economy™”’.

99. SMA also pointed out that over-charging will have an adverse impact on
Singapore’s medical tourism efforts, as higher costs would deter foreigners from
seeking medical treatment in Singapore . SMA also alluded to how the
information asymmetry problem may be particularly acute for foreign patients,
whom SMA argued would not have the time to shop around or to search for

information to make an informed choice®®.

100. In light of the above, SMA claimed that “a calibrated degree of
intervention” in the healthcare market is necessary to prevent uninhibited
profiteering and the escalation of medical fees®. SMA submitted that the GOF
helped to achieve this goal and protect patients’ interests, by increasing the
transparency of healthcare costs, diminishing the information asymmetry between
patients and medical practitioners, allowing patients to make an informed choice
of medical practitioner'*!, so that over-charging can be identified**? and curbed in

the private sector'*?,

101. SMA also highlighted that information searches on medical services are

192 Form 1 filed by SMA on 5 February 2009, at 15.1.3.

193 Form 1 filed by SMA on 5 February 2009, at 15.1.6.

104 Form 1 filed by SMA on 5 February 2009, at 15.1.9.

1% Form 1 filed by SMA on 5 February 2009, at 15.1.18-15.1.20.
106 SMA s letter to CCS dated 28 May 2009, at 925.1.

7 Form 1 filed by SMA on 5 February 2009, at 15.1.24.

198 Form 1 filed by SMA on 5 February 2009, at 15.1.25; SMA’s letter to CCS dated 28 May 2009, at 740.3-
140.4.

199 1bid

119 Form 1 filed by SMA on 5 February 2009, at 15.1.4.

1 Form 1 filed by SMA on 5 February 2009, at §3.1.2 and 3.3.1.
112 Form 1 filed by SMA on 5 February 2009, at 15.1.31.

3 Form 1 filed by SMA on 5 February 2009, at 15.1.15 to 15.1.17.
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difficult to perform as pricing information is not centrally published and in most
instances, medical practitioners would either be unable or unwilling to provide a
quote on the medical fees in advance of a consultation or diagnosis. In this regard,
consultation fees may form a large part of the overall costs. Accordingly, it would
not be economically realistic for patients to perform such information searches**.
In particular, SMA referred to emergency-type cases, or one-off rather than
recurring medical treatment, where the ability of patients to exercise choice is

curtailed.

102. SMA reasoned that by preventing over-charging, the GOF promoted the
consumption of medical services at socially and economically optimal levels. This
in turn translated into increased investment in health capital and a boost in
productivity™. SMA explained that as productivity is a component of economic

growth™®, the GOF would help to promote economic progress™.

103. SMA’s definition of “over-charging” is one where the medical practitioner
had charged the patient above the GOF without informing the patient beforehand,
and without extenuating circumstances (e.g., complications developed during an

operation which necessitated further treatment)**2,

104. To this end, the GOF was used by SMA’s Complaints Committee as a
primary reference for reviewing the public’s complaints about over-charging by
medical practitioners**®. SMA submitted that with the removal of the GOF, the
medical profession would not be able to identify when a medical practitioner is

over-charging, even in the most extreme examples*?.

CCS’ assessment on information asymmetry and over-charging

105. CCS is of the view that the extent or magnitude of the information
asymmetry and over-charging problems highlighted above by SMA differ from
one relevant market to another. Therefore, the usefulness of the GOF has to be
considered separately.

The Primary Care Market

106. CCS notes that Primary Care services are generally homogeneous and less
complex in nature, given that patients frequently visit GP clinics for the common
and recurring (but usually less serious) ailments such as diarrhea, common cough
and influenza. As a result, prices in this segment are generally competitive.

4 Form 1 filed by SMA on 5 February 2009, at §5.1.14.

115 Form 1 filed by SMA on 5 February 2009, at §5.1.30.

1% Form 1 filed by SMA on 5 February 2009, at 15.1.22.

Y7 Form 1 filed by SMA on 5 February 2009, at §5.1.29-95.1.30.
18 SMA’s letter to CCS dated 28 May 2009, at 128.1.

19 Form 1 filed by SMA on 5 February 2009, at 13.3.2.

120 bid at footnote 118
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Given the recurring nature of consumption of Primary Care, patients gain
experience and basic knowledge of what kinds of treatment they need, and what
constitutes a “reasonable” price. Further, the easily accessible pricing information
for Primary Care (as compared to Hospital Care) enables patients to compare
prices and exercise choices (i.e. ability to switch if over-charged by a particular
GP). Therefore, over-charging in the Primary Care Market is not a major concern.
It follows that the need (and relevance) of the GOF is not established. The
Primary Care Market is functioning well. There are no strong reasons to have a
GOF in this market.

107. Even SMA recognised in its submission that in cases of recurring
consumption of medical services, patients would be able to**

[Clonduct information searches on medical practitioners and source out better rates or higher
quality of service, as they are able to anticipate with a degree of certainty the kind of medical
services required.

108. CCS also notes that SMA agreed that over-charging is not a major concern
in the Primary Care Market'?* even following the withdrawal of the GOF.

The SMA submits that price competition may be particularly important in the area of general
practice. Many general practitioners (“GPs”) compete mainly on price which has resulted in
the low GP prices in Singapore. ... Accordingly, GPs are not able to command a premium for
such services.

Hospital Care

109. One may argue that information asymmetry is more severe in the Hospital
Care Market than in the Primary Care Market, given the complexity of the
medical conditions. In addition, the monetary consideration for complicated
treatment is much more substantial than Primary Care. Furthermore, some patients
with serious illnesses may not be in the frame of mind to consider the financial
issues when making choices. These may potentially lead to more over-charging
incidents by private practitioners.

110. To this end, CCS notes that the public sector is the major supplier of
Hospital Care in Singapore. For the mass population who may be concerned with
over-charging by private practitioners, CCS is of the view that the restructured
hospitals are either their first choices or credible alternatives to private
hospitals?. Hospital in-patient and specialist outpatient services provided by the
public sector did not refer to the GOF in setting prices. The GOF is irrelevant
insofar as patients who choose the public sector for Hospital Care are concerned.
The mission of the public sector is to provide good quality and affordable

12 Form 1 filed by SMA on 5 February 2009, at 15.1.13.

122 9MA’s letter to CCS dated 28 May 2009, at 93.1.

123 Based on CCS’ market definition, the mass population who choose subsidised public-sector Hospital Care
services with or without the GOF falls outside the relevant market. These patients may regard subsidised public-
sector services as good substitutes to private-sector services, but this is irrelevant to the question whether the
GOF had the ability to appreciably restrict competition in the Hospital Care Market defined.
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healthcare services to the mass public. Therefore, over-charging should not be a
concern for those patients who choose the public sector for Hospital Care. In
addition, there is more price transparency through measures such as those as
highlighted in paragraph 28. Patients who face financial difficulties can also
apply for financial assistance under various schemes offered by the government.

111. As for the usefulness of the GOF to patients who choose the private sector
for Hospital Care, SMA believed that the GOF was useful to patients as it
provided them with greater transparency on private healthcare costs. A closer
examination of the GOF, however, suggests that the GOF did not serve this
purpose. Unlike the price information provided under the publication of hospital
bill sizes on MOH’s website, the GOF used highly technical medical
terminologies which only doctors would be expected to understand. Hence,
patients would not be able to identify or match the medical procedures by
themselves, let alone estimate the likely size of the overall bill, based on the
information provided in the GOF without any doctor’s assistance.

112. CCS therefore considers the GOF to be of limited use as patients are likely
to depend on referrals (either by their family doctor or through word-of-mouth).
Others simply go to the restructured hospitals at the very first instance. They may
also seek a second opinion before making a decision. If they seek a second
opinion from the restructured hospitals, they would be able to estimate the level of
premium that they can possibly bear if they switch to private medical
practitioners. Even for those patients who are unable to source good pricing
information from the above channels, the GOF would also offer little help due to
its technical terminologies.

113. Besides, for the GOF to be useful in preventing over-charging, the fees in
the GOF had to be “correct” to begin with. Feedback received from the Market
Study on the reasonableness of the GOF fee range was mixed. Some doctors
viewed the fee ranges in the GOF as being fair'?*, some viewed them as
generous*®, while others viewed them as being too low'?. Insurance companies
appeared to take the view that the GOF’s rates were reasonable, and could help to

curb over-charging™’.

114. As noted in paragraphs 17-18, despite SMA’s argument that various
safeguards were in place to ensure the reasonableness of the recommended fees in
the GOF, there was no organisation or body specifically representing the interest
of consumers or patients that contributed to formulation of the GOF. Besides,

124 See NOI with Private Hospital | (dated 16 June 2009), at 116; NOI with Private Specialist Clinic (ENT)
(dated 13 July 2009), at 18-19; NOI with Private Specialist Clinic (Cardiology) (dated 17 June 2009), at 712.

125 5ee NOI with Private Specialist Clinic (Neurology) (dated 6 July 2009), at 115; NOI with Private Specialist
Clinic (Opthalmology) (dated 11 June 2009), at 7.

126 See NOI with Private Hospital 111 (dated 22 June 2009), at 125; NOI with Private Specialist Clinic
(Anaesthesia) (dated 30 June 2009), at 18; NOI with Private Specialist Clinic (Cardiology) (dated 17 June 2009),
at 112; NOI with Private Specialist Clinic (Opthalmology) (dated 11 June 2009), at 7.

127 5ee NOI with Insurance Company |l (dated 28 May 2009), at 8-110; NOI with Insurance Company IV
(dated 28 May 2009), at 110-111 and Insurance Company Il (Part 2) (dated 10 June 2009), at 6.
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neither MOH nor SMC were involved in the fee-setting discussions. Further,
some of the national specialist societies claimed that they were not involved in the

process, despite SMA’s acknowledgment of their contributions to the GOF'?®,

115. CCS also notes that the GOF, which primarily concerned prices, would not
alleviate the information asymmetry between doctors and patients with respect to
the diagnosis of medical conditions and the likely consequences of different
treatment options. Therefore, the GOF could not help a patient make an
assessment of the appropriateness of the treatment he receives, which ultimately
determines the medical costs that he has to incur.

116. In response to SMA’s argument that, without the GOF, doctors may be
motivated to charge increasingly higher prices to signal to the patient the quality
of services that they are providing, without there being a corresponding increase
in the actual quality of services provided'®, as mentioned in paragraphs 72-76,
CCS is of the view that the GOF is not useful in addressing this problem.

117. As for SMA’s claim that anecdotal evidence supported the phenomena of
price increases after the removal of the GOF, CCS notes that some respondents to
the Market Study observed some increase in prices since the removal of the
GOF™, but many of them were not able to confirm whether this was due to over-
charging, or whether it was due to extraneous factors such as increases in costs or
inflation***. SMA claimed that anecdotal evidence supported the phenomenon that
doctors’ fees are increasing after the removal of the GOF. CCS is of the view that
this is consistent with healthcare inflation during the same period. CCS further
notes that SMA’s own position is that healthcare inflation has always been higher

than general inflation™*.

118. Further, quantitative analysis from the Market Study also did not provide
support that the GOF was constraining doctors from overcharging ***. More

128 cCsS sought inputs from 4 specialist societies. Only the Obstetricians and Gynaecologists Society of
Singapore had indicated that they were involved in the review of the GOF in 1996. The other 3 specialist
societies who claimed that they were not involved in the setting of the GOF are Singapore Society for Hand
Surgery, Singapore Society of Ophthalmology and Singapore Cardiac Society. See letter from Obstetricians and
Gynaecologists Society of Singapore to CCS (dated 20 August 2009), letter from Singapore Society for Hand
Surgery (dated 17 July 2009), letter from Singapore Society of Ophthalmology (dated 25 June 2009), and letter
from Singapore Cardiac Society (dated 28 July 2009).

129 SMA’s letter to CCS dated 28 May 2009, at 923.1.

130 See for example NOI with Private Hospital Il (dated 17 June 2009), at 113; NOI with Private Hospital |
(dated 16 June 2009), at 114; NOI with Insurance Company Il (Part 2) (dated 10 June 2009), at 18; NOI with
Private Specialist Clinic (Anesthesia) (dated 30 June 2009), at 9.

31 See NOI with Public Health Cluster | (dated 2 July 2009), at 119; NOI with Public Health Cluster 11 (dated
11 June 2009), at 110; NOI with Private Hospital 11 (dated 22 June 2009), at 126; NOI with Insurance Company
I11 (dated 27 May 2009), at 113.

132 SMA’s letter to CCS dated 24 July 2009, at 9 3.2.

133 According to the theory of harm proposed in the Market Study, if the GOF was effective in sanctioning high
fees and preventing over-charging (defined as SMA as a case where doctors charge above the GOF range
without informing patients before hand) one should expect to see a greater fraction of fees just below the
maximum of the GOF range than just above the maximum of the GOF range when the GOF was in force, and
that this difference in proportions would diminish when the GOF was removed. Instead, the quantitative analysis
showed the opposite: there was a greater fraction of fees just below the maximum of the GOF range than just
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importantly, as shown from the regression results from paragraph 87, there is no
evidence to suggest any systematic increase in the professional fees for the private
sector because of the removal of the GOF, CCS considers that the evidence
pertaining to more over-charging after the removal of the GOF to be weak.

119. Furthermore, over-charging practices in the medical sector in Singapore
did not seem to be widespread. In its responses to CCS, SMA disclosed that it had
only handled a total of 24 over-charging cases from 2007 to 2009. CASE, which
also deals with complaints on over-charging by medical practitioners, gave inputs
that complaints about over-charging by doctors had not increased significantly
since the removal of the GOF and that the theoretical consumer protection
benefits of the GOF were not borne out by the number of complaints*** it had
received. MOH™* also indicated that if there is gross over-charging that amounts
to unethical and unprofessional practice, the doctor concerned will be referred to
SMC instead.

Table 1: Information in relation to complaints received by SMA**®

Period Number of Complaints
2006-2007 26
2007-2008 10
2008-2009 14

120. CCS also finds SMA’s definition of over-charging (see paragraph 103) to
be unhelpful. According to SMA’s definition, so long as the doctor informed the
patient of the fees beforehand, there would be no over-charging, regardless of the
actual level of fees charged. As mentioned in paragraph 28, MOH requires private
medical clinics to display their common charges. Since SMA’s definition was
adopted by its Ethics and Complaint Committee in handling over-charging
complaints, the GOF was not useful in curbing over-charging. In particular, those
doctors who used high prices as a signaling tool would likely have informed
patients of their prices in advance.

121. In any case, CCS is not convinced that the SMA method of deriving the
recommended fees in the GOF is the most objective method. The methodology
explained by SMA shows that the process mainly involved doctors who were
suppliers themselves and whose income depended directly on the fees charged.
The fees listed in the GOF did not reflect the “current” rates or actual prices.

above the maximum of the GOF range after the GOF was removed, but prior to its removal there was no
significant difference in the proportion. See section 4.8 of the Market Study.

3% See NOI with CASE (dated 24 April 2009), at 12 and{ 3.

Bsource :

http://www.pgms.moh.gov.sg/apps/fcd_fagmain.aspx?gst=2fN7e274RAp%2bbUzLdEL %2fmJu3ZDKARR3p5
NI92FNtJiccWnX9%2bksdbTzPyVUGh13KTKxpM6TLUdyU%2f%2frHEDYywnQRM7QvKtUZYhcfWKytiez
uM7HH%2byfBWA29KOIcFlonQwtSKtgfdf7D1LjY SrXkoPDb7gh3jnvrDVRrKL k0%2bOUuEATLMJI1IMPs%2
fTbX9BsumQg%2b3hFOSbQt90s%3d [Accessed on 30 April 2010]

136 SMA’s letter to CCS dated 28™ May 2009 at, 134.1.
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Instead, it laid out a set of fees which the GOF Committee deemed as what should
be charged. The conflict of interest inherent in this process should not be
dismissed.

122. At the very least, the GOF fee ranges were no more credible and/or useful
than public-sector prices as a benchmark against over-charging. The specialist
outpatient clinics in restructured hospitals are already publishing their consultation
charges on their websites for ease of comparison. The charges include
consultations for subsidised and unsubsidised patients as well as the charges
incurred for the different consultants such as Senior Consultant, Consultant or
Associate. In terms of Hospital Care, MOH also publishes on its website actual
historical bill sizes of restructured hospitals for 70 common medical conditions
and private hospital bills for 10 conditions. In paragraph 135, CCS further notes
MOH’s continuing efforts to enhance price transparency by compiling billing
statistics from the private hospitals for publication in the future.

123. One may argue that the prices in the public sector may not be apple-to-
apple comparisons to prices in the private sector due to actual or perceived
differences™’. CCS nonetheless considers that, even if patients find private and
public services to be different, they can still make good use of the available
pricing information to arrive at a more informed decision on the level of price
premium they are willing to pay for private—sector services, if any'®. Such
comparison provides a much more transparent, credible and unbiased benchmark
for patients than the GOF did.

124. Finally, CCS also notes that foreign patients who are able to plan for a trip
to Singapore for medical treatment would in most instances have the time and
resources to compare prices in order to make an informed decision before they
make the trip. As the nature of such medical services is usually one-off and
involves specialised care, the foreign patients are likely to do some checks and
comparison before making the trip. Furthermore, as noted above, foreign patients
can also complain to SMC if they believe that there is gross-over-charging.

125. In the case of medical emergencies, CCS recognises that it is almost
impossible for patients to shop around, since the conditions are life-threatening if
treatment is not rendered immediately. In this regard, CCS notes that there are two
types of ambulance services in Singapore, namely the ‘995’ and ‘1777’ services.
The ‘995’ service is operated by Singapore Civil Defence Force (“SCDF”’). When
the 995’ hotline is called, the SCDF ambulance will send the patient to the
nearest restructured hospital, and will not entertain any request to be sent to
private hospitals, in which case the GOF is irrelevant, since restructured hospitals
have their own pricing and do not refer to the GOF. According to the SCDF,

In particular, CCS’ market definition shows that subsidised Hospital Care services provided by the public

sector are not good substitutes to private-sector Hospital Care services.

138 |f patients are willing to pay substantial premium for private-sector services, the private and public sectors
may constitute different markets in the antitrust context, but this does not affect the usefulness of public-sector
prices as a benchmark upon which the premium is to be applied.
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139

there is no charge for any emergency case™” it conveys to hospitals.

126. In contrast, the ‘1777’ ambulance services operated by private providers
will send patients to their hospitals of choice, be it private or restructured. This
service costs $60-$100"° for a one-way trip. These patients (or the caregiver) who
wish to be treated at a private hospital would have consciously made such a
decision independently of the GOF. Even in the private hospitals, financial
counseling is provided to patients admitted as emergencies and depending on the
patient’s condition, the patient can be transferred to the restructured hospitals if

the charges are of concern'*,

127. Besides emergencies which require immediate medical attention, there may
also be cases where patients have limited time to decide on an urgent treatment of
a critical illness. However, with or without the GOF, CCS notes that public—sector
Hospital Care would be a credible alternative for those patients who are
nonetheless concerned with over-charging despite their urgent requirements**, as
restructured hospitals and specialty centres do prioritise patients according to their
medical conditions'*®. For those patients who opt for the private sector, CCS
considers their decisions to be no less conscious than similar decisions made by
most other patients.

128. As such, CCS concludes that the scope of emergency cases where the
patient is genuinely exposed to the risk of over-charging, if any, is narrow, and
would not justify the publication of recommended fees for an entire gamut of
medical procedures and operations, pertaining to both emergency and non-
emergency cases, for the stated purpose of curbing over-charging.

CCS’ assessment on optimal consumption of medical services

129. CCS notes that SMA has not furnished any evidence to establish that
medical services in Singapore will fall or has fallen below socially and
economically optimal levels. Indeed, SMA submitted that any attempt to tell
whether the consumption of medical services is below socially and economically
optimal levels would necessarily be a “complex endeavour”'*. Nevertheless,
SMA referred to the government’s decision to allow Medisave for outpatient
treatment of chronic diseases and subsidised health screenings for the elderly, and
identified this as a tacit recognition of the possibility of under-consumption of

39 However, with effect from 15 April 2005, the SCDF charges $165 for each non-emergency case that it
ferries to hospital. It is for the receiving hospital to determine whether a patient qualifies as an emergency case.
Source:  http://www.scdf.gov.sg/general/information/emergency ambulance_service.html#scdf amb_charges
[Accessed on 30 May 2010]

0 Source: http://www.scdf.gov.sg/general/information/1777_amb_charges.html [Accessed on 30 May 2010]

141 See NOI with Private Hospital 111 (dated 22 June 2009), at 120; NOI with Private Hospital | (dated 16 June
2009), at 17, 18 & 121.

2 Those patients who opt for subsidised Hospital Care services would fall outside the Relevant Markets
defined by CCS.

143 Source: http://www.moh.gov.sg/mohcorp/pressreleases.aspx?id=964 [Accessed on 30 April 2010]

144 SMA’s letter to CCS dated 28 May 2009, at §25.1.
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medical services.!*

130. First, CCS disagrees with SMA’s argument that the level of consumption
of medical services is sub-optimal. As indicated in paragraphs 19-28, the
government has put in place a healthcare system that is accessible and affordable
to the public, with itself being a major supplier. Second, the government will
intervene to prevent over-supply, moderate demand and create incentives to keep
health care costs under control**®, meaning that the government is as, if not more,
concerned about over-consumption of medical services as under-consumption of
medical services. Third, CCS is not satisfied that the GOF is the right tool to
rectify any sub-optimal consumption of medical services as it may not be effective
in addressing over-charging.

131. CCS notes that the Consultant did not agree that a reduction in the
incidences of over-charging would lead to a significant impact on the average
level of medical services utilization, since over-charging (as defined by SMA)
only occurs after a patient has already received treatment. In addition, the
Consultant also opined that, while patients may arguably reduce their willingness
to seek medical treatments for fear of being overcharged, it could also be argued
that patients generally seek medical help out of necessity and may in fact be more
motivated to shop around to prevent themselves from being overcharged.

Conclusion

(i)

132. Considering the above, CCS is not of the view that the GOF has met the
requirements of either improving production or distribution, or promoting
technical or economic progress, of medical services in Singapore to in order to
qualify for an exclusion from the application of Section 34 of the Act.

Indispensability

133. Given that the requisite conditions for the GOF to improve production or
distribution, or to promote technical or economic progress, are not satisfied, the
question of the indispensability of the GOF does not arise. Notwithstanding this,
CCS is not convinced by SMA’s argument that the GOF is indispensable in
achieving the objectives and economic benefits that SMA had claimed.

134. On a broader level, it has to be recognised that the information asymmetry
issue is not unique to the medical services sector. It exists in many other markets.
If the existence of information asymmetry could be used to justify an agreement
between competitors on prices in the medical services sector, the same argument
could be applied to a myriad of other relationships, including real estate agents
and their clients, or between used car dealers and purchasers, to justify price
agreements between competitors.

5 1bid.
148 1bid at 121.
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135. Instead, CCS supports independent, objective and unbiased initiatives to
improve price transparency in the market, as such efforts would generally be pro-
competitive. For instance, CCS agrees that the measures adopted by MOH, such
as itemising medical bills and publishing condition specific hospital bill sizes, are
useful in promoting price transparency and competition. CCS further notes
MOH’s continuing efforts to enhance price transparency by compiling billing
statistics from the private hospitals for publication in the future. According to
MOH, this will be done by amending the Medisave regulations to make it a
requirement for Medisave accredited hospitals (including private hospitals) to
submit their basic billing statistics when making Medisave claims for their
patients. **/

136. In commenting on the merit of conducting surveys of historical prices,
SMA said:

... the SMA is of the view that the reporting of historical information may not provide similar
safeguards to the public interest against over-charging or low quality of medical services as
recommendations on minimum and maximum prices. This is because historical information
only represents pricing trends but provides no indication on whether the general pricing is
reasonable. ... [Emphasis added]

137. CCS disagrees with SMA’s view. Actual prices are objective and are likely
to be more reasonable than recommended prices. Price recommendation by an
association of competitors is less effective in ensuring reasonable prices, yet more
restrictive of competition, than publication of historical prices by individual
medical practitioners or establishments.

138. Further, insofar as the GOF served as an ex-post evaluation tool, a possible
alternative to the GOF would be for SMA to adopt a peer review mechanism (e.g.,
similar to the system used in the United States) to address the issue of over-
charging by medical practitioners. In the United States, this mechanism has been
expressly sanctioned by the US antitrust authorities, subject to certain safeguards,
such as voluntary participation in the peer review program, the non-binding nature
of the decisions of the peer review panel and confidentiality of the peer review
process'*®. SMA submitted that while such a system is theoretically possible, it
had concerns about the effort involved in organising such peer review committees
to handle over-charging complaints (especially for highly specialised services
with few doctors offering such services). SMA hence prefers the GOF as being a

more expedient and objective way than peer review committees™ .

139. In any event, MOH™" has also indicated that if there is gross over-charging
that amounts to unethical and unprofessional practice, the doctor concerned will

Y7 Source:  http://www.channelnewsasia.com/stories/singaporelocalnews/view/1054075/1/.html [Accessed 03
May 2010]

148 SMA’s letter to CCS dated 5 June 2009, at §3.2.

Y ETC advisory opinions in National Capital Society of Plastic and Reconstructive Surgeons, 23 April 1991,
Tarrant County Medical Society 11 July 1984, American Podiatry Association, 18 August 1983.

10 SMA’s reply to CCS dated 24 July 2009, at99.1.

"bid at 7119.
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be referred to the SMC instead. CCS notes that SMC’s disciplinary hearing is a
mechanism of ex-post peer review'*?. CCS also notes that the recent changes
made to the SMC’s disciplinary processes’® are aimed at improving SMC’s
ability to handle complaints of professional misconduct, which includes
complaints of gross-overcharging, expeditiously and effectively.

140. In general, the Consultant also did not consider that the GOF represented
the least restrictive way to achieve SMA'’s stated benefits. In particular, the
Consultant considered that there are a number of other initiatives that might be
undertaken by SMA, including maintaining a register of complaints relating to
doctors who over-charged, educating consumers on what to look out for when
searching for the appropriate medical practitioners and using historical price data.

(i)  Elimination of competition in respect of a substantial part of the services
in question

141. Similar to the indispensability limb, the question of elimination of
competition in respect of a substantial part of the Relevant Markets does not arise,
given that the GOF was not demonstrated to improve production or distribution,
or to promote technical and economic progress, of medical services in Singapore.

142. Nevertheless, as mentioned above, the GOF was meant to apply to
professional fees charged by medical practitioners in the private sector. As
mentioned in paragraph 91, out of the 3,032 registered medical practitioners that
are in private practice, 2,132 are SMA members. Further, SMA has indicated that
the SMA Ethics and Complaints Committee had also processed complaints
against non-SMA members and similar yardsticks were applied to them as for
SMA members. Although SMA submits that it has no recourse in theory for non-
compliance by the offending medical practitioner, until the withdrawal of the
GOF in 2007, SMA had had no actual experience of a medical practitioner not
following the recommendations of SMA for a refund.

143. On SMA’s argument that the GOF helped to educate young medical
practitioners entering the private sector on how to charge, as noted in paragraph
61, CCS finds this argument to be unconvincing. Any person venturing into the
market is expected to do the necessary research before setting up his own

152 As an example of a peer-review process, when the Law Society of Singapore brings a case of overcharging
against a lawyer, it needs to demonstrate that the lawyer had charged above what he or she was reasonably
entitled to charge. On what is a reasonable charge, evidence may be led by an expert report prepared by another
lawyer involved in the same area of practice who would opine what a reasonable charge would be in such a
case , and whether the lawyer in question had overcharged the client in this instance.

53 The latest Amendment Bill to the Medical Registration Act included a review of SMC’s disciplinary
processes to strengthen and streamline these processes. The changes include increasing the number of people on
the Complaints Committee, empowering SMC’s Complaints Committee to appoint officers to carry out
investigations, increasing the maximum penalty which can be imposed on the SMC on a medical practitioner for
professional misconduct and having lawyers on the SMC’s Disciplinary Tribunals to resolve questions of law
which medical doctors may not have the expertise to address, hence hampering the disciplinary process. Source:
www.moh.gov.sg/mohcorp/speeches.aspx?id=23652 and www.moh.gov.sg/mohcorp/speeches.aspx?id=23654
[Accessed on 30 April 2010]
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business, and be responsible for its own commercial decisions such as pricing.
Allowing existing competitors to come together and educate new entrants on
setting prices is apt to eliminate fresh competitive forces from being injected into
the market.

144. As such, given the extensive reach of the GOF and the mechanism used to
enforce it, CCS is of the view that competition will be eliminated in respect of a
substantial part of the Relevant Markets.

(d)  Conclusion on the NEB exclusion

145. In light of the above, CCS is satisfied that SMA has failed to establish that
the NEB exclusion applies.

VI. THE STATEMENT OF DECISION

146. CCS recognises that there are valid reasons why market forces alone may
not lead to efficient outcomes in the medical services sector. However, CCS’ view
Is that the GOF did not contribute towards achieving better outcomes, and was
instead anti-competitive. On the other hand, the restructured hospitals’ direct
involvement in Hospital Care and the government’s efforts to improve pricing
transparency are more effective, unrestrictive and unbiased ways to deal with the
issues of information asymmetry, over-charging and optimal consumption of
healthcare services. SMA can consider contributing to this by encouraging its
members in the private sector to support greater transparency in healthcare
charges by publishing their actual fees for their services, broken down or itemised
in a meaningful way. It can also support SMC in the peer review disciplinary
hearings.

147. For the above reasons, CCS concludes in this Statement that the GOF
infringed the section 34 prohibition, and did not benefit from the NEB exclusion.

148. In light of the fact that as of the April 2007, the GOF had already been
removed prior to any investigations initiated by CCS, there is no need for CCS to
issue any direction under section 69 of the Act.

Teo Eng Cheong

Chief Executive
Competition Commission of Singapore
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EXTEMDED COMSULTATION refurs tu 2 consultation where hoth the dockor and the
patient zore o & quartem derived from & tme-based camputation, Gentrally, the doctor
oy wish b peoposs this form of chasging for Consulbetives which s [fhely to ewcsed 20
minates.

QUEROF-GEFICE COMNSULTATION efors fo 4 cansllating which orcurs subsids the
clinfe; and the stbending doctor hes tol make 3 purposefil trip for this Consultation. The
vegue of the consultation may be the patient’s meidence (hosscallsl, workplacy, &%
department or ather incations, To-patient constritations are not included i thig rategory,
Censulfations o the clink premises outsfds regular operating hours where the sttending
thocksr bas to make & purposelul tip back tn the ol will Be considered s Gut-of0ffic
Lommliations,

EMERGENCY COMSULIATION refors 1o & aitetion whér immadiate sttestion f
sequived. The term “emengency” sefers o valls mequirisg immadiate dttention as agresd
betwesn the doctor and the patient or persins wouesting the calis. "Hon-emergency™ nefers
i calis that can be schedided to 3 mutually voportene Hme

HOSPITAL IN-PATIENT CONSULTATION {per day) refers tu defly fee chargextie
for 2 patent whe is slready hospitalised, irespective of e eumber of visits the doctar
makes to the patient, The fae takes uts zompost the Fact that the doctor 3 “oreall’ fod
e patient 24-ours 5 day wnd tat be-has to be contactadle at any time or may be called
back for any problivm, i

CHINIC VISIT CLAIM FORM

Definitien: A stopde claim Torm thet contzins the following:

() Bushe demographac data (5 thems or ks surh a5 name, age, suv, X0 nuimber and oocupation:
{53 The veasion fur the commultation of clinfe sninunter: ‘

{c} The fees tharged including & brezkdown of disrges.

This senviog Is MOT chargeable ¥ the form s presented on the same clink: vigit or
corsUitatinn. A fee is oaly chargeable ' the form i presented by she patient on & day
oiber than the el visit, as H involves aosrinistrative work and Hme B a fee s
chrgezble, the recommendation isup o $10.

PRESCAIFTION FEE FOR GENERAL PRACTITIOMER AND SPECIALIST

ay- veguest made within the seme visit/comsultation: - m-charge
by reguest made on & sepasate Wisit or without consultation: £

SMa& SwrpgLing o8 Fies e 3




SECTION 2 - CONSULTATION FEES

FOR GEMERAL
1LY PHIYSICIAN

Session Time Recommended Fee Rungs
Usoal Clinie Howrs Bam 1y Bpm® M Standiand
Ater aual Cinie Hours fgm To 12am * 330~ 360
12 Midnight Oawards T ko Sam v 160 - Son
Weekends and Public Holidays Aadd 10-20% fo above rates
Mok
* i session stasts from the traditional Sam o the Sahed <hinic operating thoe, whichever i
enrber: The time ds bysed on the patient reqistration time, To i nt based on arteal vonseltation
time.
o For weekends and gazsthed ptilic holidays. this session 2pplies to the period of Bam &5
12 midnight.
Leree

This session ends at the taditional Bam of the stated oinic opeming Hime, whichever is
earlisg

SHE Grrdwries o6 Fies « %

LY COMSULTATION FEES

Hop-emermeny Consultation (First)
Bmergency Consultation {Firsg)
TR Conseltation per day {Fatlow Up}

INTENSIVIST DALY MAMAGEMENT FEE
»’:ﬁzﬁcéiiy L with 3 or more o faftere (high grade Totensivs tase)

Horarabely 1l with 1 ta 2 organ falluse {mediiom grde inzendie & &3]
tilely Hl with potential organ filure {low depsndancy Satensive wara)

DALY MAMAGEMENT FEES

Contimumus Rerial Replarcment Therapy
InotropesLardize Butyut Study and Management
Inbracranial Pressure Monitor

Intez-sustic Balloon Pump {TABP)
Sedation;Faralyzis/haalgesia

Totak Perenteral Natrition [TEH)

Verdiator

FROCEDURAL FEES IN U

Bronchnsoopy

Candfopiimoriary Restseitation (facuding Intubation)

Lentral Vennus: Prassurs/Dislysis Catheter Dnventionyuigular Bulh
Chest Tobe Insertion

Double Lumen Tubs Intubation

IABP < Tnssrdion and Removal

Inrdearperdisl Line Insertion

Intsaoranial Prassiize Moninor Tosentfon
Bdlmonary Arbeny Catbeter Tnsertion/PICL0 Catheter Tnsevtion
Teatisverions Pacing Wire Tnsertion

FMA Cvinpuins o Fres » 5

' SECTION 3 ~ADULT INTENSIVE CARE UNIT (ICU) FEES

250 - 5400
A00 -~ 5500
$108 - $300

500 - 51000
330~ §300
3200 - A0

3100 < 5300
$I00 — £500
RANE ~ 3300
$200 ~ $400
550 -~ 3300
525 - $50
F100 = §300

a0 - S50
5200 ~ 5800
3400 ~ 5700
3250 ~ $500
SO0~ Sl
$LA00 - 82,000
S0~ 3400
$1,500 « $2,000
5400~ §800
1000 -~ 32,000




VE CARE (ICU) FEES

TG CONSULTATION BFEES (PER DAT)

Critdgatly 1Y B30~ $500

Moderately e Hor intubated, Hotd ooposn, Total Parenteral Rutrition (TPRY, ebr 5200 » 3300

Hasic monoing and care, aot-critheatbe il L1O0 - $300

* Daily mansgemant doctors’ foes for the use of wentfator, canfiar nutput study, ICF monitors, TPR, ebc
can’ be Inciuded i esTocally W fhes. Congwmimables including squdpment ke ventilators can be
charged separately.

PROCEDURAL FEES INICLS

20 Echn 1200 ~ 3350

Bronchoscopy 200 = $300

Coatral Line or Long Line/Dialysls Caths
Triraossens Actess

nfCasdoien ny $1060 - F200

Chest tube Insertion Tap $100 - $150
Intubation ¥5 - 5150
Lumbar Funciure 50~ 3300
Ultrpsound Head 575 - 5350

& Best Practices buidelines

WA Suiodarse on Fugy o §




SECTION L1

Eectrogustometry
Injection

Removal of Sutures
Lrime Pregnanny Test

SECTION 1.2

Audiological Battery Tasts

Basle Hearing Tests (Auiiogran, Tempanagram}

Bagic Yestibular Tests

Bladder Scamn

Crposurgany of Warts/Werstoses/Similar Lesions {2 or less)
Tlassy
ELG {Resting)

Patrh Tests {per wixit)
Pap Smear
Spiromatsy

SECTION 1.3

Aural & Hasal Toilet

Cauteny of Warts/Rertases Similay Lestons (3 o less)
Cryosugery of WarisyKerateses Similar Lesions {3 or more}
EEG Recowding ’

EEG Beporting

Fine Heedle foplmtion Blopsy of the Thywdd
- Manval Rectyd Fvacusting

Retinal Phetugraphy

Foutine ENG

Encising and Drainege

Removi of Forelgn Sudy Frors Bye, Bag fose or Theost
Totlet and Stifure

Skin Biopsy

Lrathrl Catheterization

SECTION 1.4
fispleation of Joinbs

Single: Punch Siapsy and Incisfonal Biopsy

FMA Curoening ow Fgas - &

B0~ 240

F30 - 580

$50 -~ 5150

30~ %190

SECTION 1.5 S2006 - $300

Sordbitatony BIG ‘

Cautery of Warts/Kertoses Similer Lesinns {4 to 18)
Electrotomalsive Therspy

Lunbar Punicture

Percutaneons Ethenold Injection of Thyreid Module
Resmoval of Forsign Body frors Comnea

Single Bxcistonal Blopsy or Hultiple Bunch Skin Blopeles
Uredyramic Tests

SECTION L§ $300 - 5500

Adele Creumeision: under Lncat Ansesthesiz

S Mamow Aspiration Blogsy

Bose Manow Tephine Slopsy

Carotid Ulbasound Imaging

Cauteny of Warts Karstoses/Similsr Lesions {more han 15}
Dialysis « Peritonsal Hoemadialysts

Eaciston of Small Lumps

Ewprcise Stress Test

Stple Ligstion or Enfection of Piles

Specialicsd EXg

dures, Specialist Feas may apply Fleass réfer to Guideline on Fees Part I5 for

SMA GEIvRLiRe ox Pres - 9




ECTION 2 — IMMUNISATION

Immunisation sates comprize of the Following compoments:

X Consuitation: new cases are chargeable: DU cases {booster) ars not chargeabie.

2.2 Frovedure (Vaedination)r $20 T $25.
23 Yeooines:as Tliows-
®  BiG

& {hicken Pox (per-doss)

s Chobsia

= Measles, Mumps gnd Robelia
= Hasmaphilus B Vings

® - Hepatitis A {full course)

* Hegatitis B {complets course of 3 injectivns)
full dose {for adilt}
bl duse {(for childien undee 48 vears)
auarber diose for infants s than 1 vear)

?,;,3 Smbigen and-Folin

E ]
st

= Typbmid
w e Terpeus Toowsd

s - Influenza Waccination

Mot

Wanrine prices differ accdeding to brands, Price varitions by manufactarers or distribukins may siso

accur from Bme 1o tms,

SWA GRIpELiRE N Fzrs « 10

$IB0 - 520

Sus - $18y
80 §1R0
B60 380

S5~ BAU

k|

3z

MEDICAL EXAMINATIONS

Medical expmiations rafer to physicsl chack-ups which are required for Hesnsing,
emphooment or admission parposes.

The fee doss not Sndlude changes for chest x-ray, ufing pregnancy test, Mool and other lah

tests, which ave charged avcmding #o the stendsed mtes:

TYPES OF EXAMINATIONS

Short Medical Examinations: 3538
{Laboratony nvestigations 1o be chasged Separitely)

Pre-employment {locel emeloyment)

Woirk Perariy Renewal

Haid Scroenimg

Residentish Pass

Admission to Tertfary Enstitetions {focal)
Licensing Porposes such as ROY PSA, eir
Testgnated Fackory Doctor (DFDY Bxamivetion

Long Medical Examinarions;
{Laboratory invastipations to e chenged separstely)

Frevpenplovment [ovessess ermploynment)

o Wiceck: Perrai Jnchades Employment Pags)
Eravination Requested by Insurnce Comgsny
Studesd Work Visa Examigation

SMA Gerosryrs os Fzes o« 11
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S

4.1 Poficy Examination [Ses note (1]

~ Ordinasy Bxaminers Feas 100
~ Speclel Bvainers’ Fees [See nete [111] 5150

4.2 Medical Reporess>

= Simple ReportCompletion. of Ouestionnoine w5120

- Standand Repert FE2O ~ 4240
- Specialist Madical Report 240 - 5800
= Specialisr Report $or Court Atbendance SE00 srmards

4.3 Renewal of Policy Exarnination

- Lridfriary Examiners Feez 2000
=~ Special Examiners' Fees {Sew fote (111} %350

L Workmoen's Compensation Cases

~- Beports, given by doctors in sttendance of the rase FA00 ~ §290 per mgort

45 Laboratory Tests {except for roatine urine test)
Aorording be Standand Labnasorny rates

45 Handling Charges
These toctude tramsport, postages, costs of sbensils, ete
and should Be Boene by the respective ieuance tompanies.

Note (1) Ay sd@tona! medical repert apart from the standand policy repurt will be tharged actanding
e setes as pacommended under fem {4.2%

Bowe 41y “This conesponds 1o the term *Freferved Bomnians”

** See Bxplasatory Netes

SMA Twipering wn Feas v 1R

EXPLANATORY MOTES ON GUIDELINES oM MﬁQ!ML REPORY FEES

i QIESTIONNAIRE

Definition: & form requiring medicatl information orher than demngraphic data (sach as
hieme, age, sex.vace, vecupetion]. It showld Gsiaily st suwsed 20 ftems o 2 pages.

CCLEBMIC VISIT CLAIM FORM
“Defnition: A simple clate form that costaing the following:
{2 Basic demographie datd [5 fhems 67 less} sach 25 nanie, gesex, [0 nember and
orcpation:
(B T psason Fov the conselfation of (ke encouters
{e) The foes charged including 3 bregkilovim of charges.,

This seevice 6 HOT chargesble 3 the fomy it peecented on e some chindovisit oy
ronsuitation. & fes fs only changeable if the forim is presanted by the patient on.a day
etherthan the dinio visit, 25 3t Tovolbies edmimiztative vk and fime, Ta fee i chargeable,
the meommendation is up 1o 510,

2 RECOMMENDED FEES FOR MEDICAL REPORYT

2. Simple Repore: 3948 203 {20
Ussally on & single, strabghtforwerd prokiem ag. 2 o injury, enfveds of upper resaitatory
infection o simple statghtforwand consultasions. Labaetonstests am sty simple, Wouls
ustzlly nob sequive mote than Balf'a typewritien 84 sise page {in single e spacing),

& Standard Beport: $1720 - 240
Frobles with potential major comptications fey. dishates wellituxd; oF g or more sedical
problems eg. hyperbansion ans minor susgery; with topies of e than woitine Iabucatury
teste and fnvestigations atbached (eg: blood teses, Herags uthmscunsonenrephs). fne to
Twn &G typewrithen pages {siegte e spacing).

& Specialist Medical Report: $240 - $00
Prepared by . doctor on the Specialist Register Multiple major medicsl prablems,
irprestinations and mocsdies for, steoke, infanck camear); one of more hospitst admissiong
-7 maior swgecy With optnion expressed on asch problem and fAnding. Sopdisticated
Svestigations {nvobed and attached feg. LT scem; MRL. Angbgrapfe). More than two
ages &4 ypewritten pages (single Bne spacing),

Specialist Repart for Court Srtendance: $500 onwaids
Detailed medical report which s a medico-legal dogument prepared 2t the request of e
s0ticitor o be given as evidence B & sourt of law,

TR A Geivesive on Brss « F 5




GUIDELINES FOR PHYSICIANS AND INSURARCE COMPAMIES

The BHA Cotvctl woold ke to reguest phnsiclans and Tsaance compantas to ohierwe e
fnlbowing proceduve in ardsr ty ensure the sdooth precessing of medfcal reparkyr

. Uipon secelnt of reauest, the physician would provide @ auotation of fee to the SPsEENL
oompany indicathng rasen for fee and the type of mport to be subemitted, sg, Simple or
more comple, and the additiors| labosatony reperts %o be forwarded,

b, The physician may raquest fur sdesnced saysent, but upon: recaiph of oveent, the
Fapreet should be fevarded within 2 weeks,

Insurance comparies may Yeasonably regiiest clenfeath

1 white seports are not lear,

Tt

& Insurmmce Compontes shooif aot withdraw o renquest for o repost after 3 fusklan has
agraad {0 provide the repery,

GUADELINES ON MEDICAL REPORTS RECGUESTED BY LAWYERS
& A writhen seguest for medical report tmest b obtained.
B The purpese of seasons for madical report mist be vhated,

£ Feecharged showld veflect the Tongth oF the sepolt,

d.. I the petient reguests a stpot for medizo-leaat purricss, the petiant shoutd e refenms
backeto hisfher Lawyer to satfsfy the abote poines (a3 16 fek

¥

There must be & writben consent from the patient bo varive confidentiafitg

WA Giuipweyse vy Fevs i T4

I a privare wdleal practitioner is sought ax 2 witness, the guideling to the fees daimable s

3

#

52

5.3

“Brerstion of Court Bttendance

PREPARATHIN FEES

a. " Hsl Prepantion {review of medicel notes)

b Triat Prepamtion by Professiost Witness Tireehing research
distussion with salfcfbos, prepaeation of aifidavit, ek}

€ Trial Pripargtion by Bxpert Witness {invalving recsarch,
discussion with solfcitors, preparation of a¥idewi, ste)

COURT ATTENDANCE PEES
Professional Witness

a0 Bach tive heos or part theseof £1000 ~ 52,000

{including walting time)

CAMCELLATION OF COURT ATTENDANCE

$140 e S200

L BRG0S0 per B
#

BA00 2 SEI per hoyr

Expert Wities
FLE006 - $2,500

Eanﬁeiiaﬁqn before hearimg bas commenced

4

s -Slore than B4 da’ notice

B More than 7 days aod vp o 24 dave’ noties

&

- Mose than 48 hoors” and up to T days notice
o More than 24 bowrs” and up Lo 48 howss” noticg

24 houre' notion or e

[

Fees Claimable

ML

5% of 1 daddd stbendance
H0% af 1 day's abtbendanoe
75% of 1 duy's atterdarie

T00% of 1 day's attendsnce

Camcellation after hearing has commenyed

4. Bays whewe the medical gractitioner &5 present in
Conat

k. Remaining tial days where medical practitioner
has been subpoensed angd compeied 8 attend
{aod o arngement has hesn made for U
sedieal practitioner o “standby™ only en
specifod dates)

o Uays where medical practitiuser i not present By
Cormrt b asked £o beor "standhy™

FMA Gusnriine o8 Fogx - 13

Fees Claimable

1007 of sk duy's
attendinee fees

W% oF sttemsianoe Tees
for each day subprenzed

50% of Frtendance feag
tor gach day on “ttandly”
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5.4 MEDINCAL FEES FOR COURT AT TEMOANCES 20D PREPARAWQN

BEST PRACTICES GUIDELIMES ISSUED BY THE AW SOCIETY OF
SHNGAPOREANDTHE SINGAPORE MEDICAL ASSOCIATION - (Farch 2004)

Hotes: 541 These Gullelims g dosusd Jointly by the Law Society of Yngapore and the Singagore
Medical Associztion. White thav ave not Meding, Tt is hoged they will provide 3 common
& A Professional Witness™ is talled enly becawse of his #nict doctne-patiest refativnship with comwention &5 well @5 'kframmr_arﬁac;r i dealtings lhemefen Lavngirs arjd medical R‘%t%ﬁﬂ»&&i@zﬁ.
Vb patiint They ward agreed Upos Tn an effort 1o sddedss various disputes and misuaderstandings over
: professional fees that have areen hetween lowyers and duciors over the past Tow ears. The

(8 o "Expect Witness” ix called o appointed for 2 "secas) opinion” or expert testimory I tegal Guidelines have heen prepared in the spirit of satiel sspect 25 Fellow professionals.

proveetings. Lo view of this, 2 prembum would be dommanded. -

5AL0 Thes Guidelines only affers the chndurct of il Hiourdon, In parSoular fheyatiress the
Tsase of cancellation fees charged by doctoes upen being informed of the setzlement of 2
ol action o proceading, eithey prior by or afeer the rommensement of the Bawring,

{1} Yhecouwrt atvendange fee that, spplizs ¥ the cose s subssquently postponet iz subjert 18
the same sale of fees recoverable, as when the 1858 3 chneeilad,

{tv}Ths sbove amounts sre negotiable between the practitioner snd the Counsel,

5421 Themblonale of the imposition of cancellation. charges is thae the imedical practi

{¥} These Gruidetines are net applicadls in crimingl case . . . . N N R
¥ > Eplcelle in crimingl mees, wpon bedhy sehpoensed.or called as 2 wWitness for 2 period of time, i saahle 1o sched
{¥iy Doz day s squivalent 1o & hoars. appointments or procedurss farthal entize perind, leading to & corsequential loss of extrings.

SR A5 3 matter of good pmactice, Bt is sugyested thay when o Suttor is subpoenaed or called as
#wiltness, arangamerds M, with the pesndesion of the court, be mads 1o have the doctar
on “standby” for specific dates whsre e 3 expooted 10 give svidence,

54,23 I the doctor agress to be on “stendby”, that dector should make a conitowent fo he
avatiahiz i Coust withis ane to ben hows” notios ob the “slandhy™ davss e docior van
ihen. remain i s cBainfoffice subject Yo hix remuiniag contartable ot 2l thews. v €
segard, the doctor should make availahle bt handphone, pager and dimect welephone numbers.

5424 In practics, in persosal injory tases, the evidence of huth the Plaintiffs and she Defendam’s
dictors are often heard on the fist dey, with the Defesdad’s docinr befng Interpassd 233
witness afer the Plintils doctor hes compleled giving evidence, This Is 8 necedure,
atbedt subjert to mutusl sqreement bebwesn the partiss and the Tnert, which hes much to
* commead 3t from the polnt of wiew of ensts. The doctor oudy nends to “standhy’ For the Brst
day of trial, aad avcerdingby, Wik only be entitled to harge 2t most ong day Tn respect of
£he schediied hearing. whether the acting setides before or after the commencement of
jrial, Where possibia. this procedire pught to be adupbed uoless diselinwed by the Court, o
where it would prefidice ofther pany's case,

543, Shvivnshy et sl doctars’ practices are dependent o pre-srranged scheduling and
apprintment in arleance Wheee doctors areable, notwithstanding the subpoana or “standly”
s acontiaue practising withoub sy of any o cant dhvuption; they should ronsider
reducing thelr caaceltation chargss ancerdingly.

BAA These Guidelines obviously carmot prosdde for every sitey
rechive confiicr between medical and legs!l practitioness.

. Moweser, 1§ hoped thewwill

” : FMA TGS IRELTNE e Pryr o 1T
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SECTION 6 ~ OBSTETRICS CTI@N 7 - PAEDI

1

£.1 Hormiah Ditivery [ Bocluding Antenstal Visits) F1L400 - $2.000 1 Aoesganying oritically 8 péithnt in ambulines $179 ~ %280
a2 Assisted &elﬁyéry ~ Forcegs, Yaopum, ot {Buxluding dutenatal Wisitsy S0~ 52,300 iz ftvendance at delivery of baby 5L~ $330
£3 Laesaaan Section {Excloding Artenstal Visits) S2,000 - §5.000 e Establishiment of intravennes line , 355 - 9
8.8 Complete Mazemity Package 52,200 = 55,000 T4 Bichangs transfusiog B4 BB

fAntenatal Lo, Delivery and Postratal Caped ’ )

5 Euetal Echocasefiography — combined 30 Doppler/M-Hode S3E0 - 4440

B.5 Atenatat Cadintocogrephy 545 - 350

{With AFE add 5203 i8 Venepinctuse 335~ 455
8.6 Uitresoumd Scan (Levet 1} S50 $200
£ IBrasound Soen {Level 2) $I00 - 3150
6.8 Ultrasound Soam {Leval 3¢ Complate. Foutal Anovialy Soresning: IR ~ 3300

Tncheding Colowr Doppler Stodies)
6% Armdocentesic (Excluding Lab Fees) 50D - 5300
840 Chorionic Yillus Sampling {Bxcluding Lab fees) $500 - $230
831 Foetl Blood Ssmpling/Cordorsntess {Beluding Lab Foes) $380 ~ 33,700
8.15  Amzestbests for Cassarean Sectivn {Ansesthatists Fess) B4l - SEBG
835 Epidusel for Laboue Batw (Anaesthetist’s Fees) 3330 - $550

SMA Leaiveiing ow Feee « 1 X $Ma Rermering o ow Fres o 1 H




SECTION 8 ~ CARDIOLOGY

8.1

e

5.9

810
11
&1z
.12
8.14
.15
15

217

Ambubeton LG

Siveatricular Facesker im;ﬁahmﬂﬁn

Fardiar Carhebsrisation (withpig Angiogragh}

Cardiac Latheterisation (with Angingraphy}

fantise Catheterisation (with Hectrophysinlogical studies)
Cardiar Cathetivisation {with EPS and Hbilation ~ Simplézj
Cardiac Catheterisation Dwith EPS and AbdaHon - Cowrples

Cavdine Resynchrrisstion Therapy [Biventrioilar Pacemater
- Teighe Lewd System)

Lentral Yenous Line, Insartion

ECE (Resting)

Ectirardivgeaphy ~ AV Optiarisation

Echocardiography ~ Saling Contrast

Echocandingraphy ~ 3§an~daxd Fronsthatacic
Echocardingraphy - Stress (Dobutaming
Echocardingmphy - Stress (Exarcise)

Echocendiography - Transoesophegeal {Inbm-operative)

Eleckropbysinbony Study with Radicfesguancy Catheter Aklation
Of Brrhythanta

Imgslantation of Tmplantable Dasdioeerter Defibillatsy

splentation or Relmplantation of Permanent Pacomsker System
1Single Laad)

Implantation or Refmplantation of Permanent Facerusbar Syskem
{Bual Leand)

Inserfion of Tarsvenous Facemaber Electrade {Temporny]

Pereitanecus Translumipal Corsnary Sngioplasty {Simple)

Pervutanerus Transhumdngl Coronany Asgicpiasty (Comples,
Mabriveseed and Rultilesion}

Percutameots Transtomine! Portiheral Angioplasty
Percutamenns Transhaninal Meluoloplasty

Radinfrequency Ablating Therapy

EMA LI ELINE 0w FRes - & B

$220 - $330
$4,000 - $7,500
51,100 - 31,700

1,700 - $7,400
§1,700 - $3,300
52,600 ~ §4,000
83,000 ~ 55,000

P4.000 = §7 000
220 ~ $447

550

S50~ 5400
5400 - 5500
400 ~ BE0D
$400 - $BI0

$4.400 ~ $6,000
34400 « $7 700

$2,200 - 33,300

35,300 - $4.400
SLA00 - $EA00
SEB00 - 54,500

£3,000 ~ 57,000
1,700~ $4,400
$2,500 - 54,000
$3,000 - 56,000

1OM 9 - RADIOLOGY

PDUTPATIENT RADIOLOGICAL EXAMBIATIOMS AND PROCEDURES

PLAIN Fii MS Erex

Chasy fone view) 35 ~ B4R
Chest {twn yisws) S50~ &30
Abdomen {ore view} L4T ~ 55
Abcpmen {ume vipws) $50 - 420
Laterst Pebudmetny $45 — S50
Pelvis S40 - $H0
Shad] (oo viepst 360 - 380
Faramasal Fibuses 380 ~ 580
Basbois $60 ~ 550
Mandibls S50 - 580
Rasat Bones {twowiews) 540~ £60

Tempore-Mandibular Joiats
Entermal fuditory Meati

70~ S50
BN RS e

Base of Skoall 380 ~ §380
Fitultary Fossa 550 - §70
Maxilla 53 - 380
Maek (lateral views 130 - 340
Lervical Spine {hyo views) 550 -570

fervical Spine (Tncluding ohBques)
Thosacks Spive

Lambosacrel Spdne Diwn visks)
tumbosacral Spine (acheding obligues)
SRR

Sacroilias Joinis

80~ 2100
FT = 560
$75 - 554
105 ~ 5125
850w 5T

Chawinde
Showlder
Sermum
Sternoclaviostar Joint
scapuia
Humeris
Elbaw )
Rodiusfiflna
Wrist

Hand
Finger

Hip

Feamr

Koew
Tibda/Fibuta
Ardde

FMA WutereIng onN FESY -

X

Ao

i

FEAN- 350
530 -840
$50 - 570
$80 -~ $76
S5 - 550
S50 - $30
$E0 ~ B0




Foot
Tow
Sttt Survey

Wanmogram (Bilateral)
Hammogrem with wltrsoung

ULTRASOLIND
Liver

Galibtadder
Biltary Tract {Gallbladder Hier & Pancrens)
Pelyis

Uhstetrics

TFryroid

Whole Abdumen
Prostete (Transmctal)
Carutid {Coloay Doppled

Perigheml VenousMeterial {Tolour Bmg;zteé}

COMNTRAST STUDIES
Beriym Swaliow

Barir Meal

Barism Emere

Bariar Meal & Follow Thongh
Stafogram

i}

Michursting Cestograem
Hyshenosalpingogram
Lumbar Byelogram
Thetacke Mielogram
Cervical Mysalogram

CF SLANS

Brzin {plain)

Brain {with contrast)

Thnrax {plain)

Abdrmen- (plein)

Peebvie (plain)

Spine (e bowels)

Spdne frcended)

3 Gurface Roconstruction

LT Angionraphy {eg. sorfa; cormonary arteries,
venal wrteries, peripheral arterias)

SMA Goiveeing on Frag « T3

A0 §50
F30 -S40
5450 - §300
$150 - 3200
$200 = §230

100 - $120
00 - 3100
$E60 - 2170
$110.~ 3130
110 - 5330
E100 - 5130
180 - 5130
200 - 3275
FI60 ~ 3250
5300~ §350
$220~ 5280

3100~ 3120
110~ 3440
S1F0 - 210
S160 -~ 5200
SIT - 5290
F210 ~ S50
§220 = $260
5360 - 5350
SH00 - 5700
SH00 3TN0
$800 - 700

SR BEOG
340 < 500
§42h o Fho0*
B4EE - REOD
$425 - 5500%
5450 ~ $500
5600 - 5800
300 - 5500
00 - 31,000

CT Solemograpiy Canifar Celoium Segring

CT Dengal

* Additionat charge for iodinated contrast medium
{Tnelurdes extra sans)

MAGNETIC RESONANCE IMAGING

HMagnetic Besonance Imaging {per region}

Maanatic Resonance Segiegraphy (R4

Mzgnetic Resonance Atteography

MEA ~ Circle of Wil

MEA — Carotid

MRA - Durat Sitweses

M4 - Perfpheral

MR - Abdomen

Additinal charge for use of Gadoliniemn conrast
{inctuding sdditional zeans)

4550 - $700

5250~ 5400
300 - §500

ST = SR
5700~ 4909
£800 -~ $1300
700 - $a00
STGH - $900
5700~ 2800
1,100 - $1,300
31,200~ 31,300
%350 ~ $500

PROFESSIOMAL FEES FOR INTERVENTIONAL PROCEDURES
{to be chiargesd separately from the Horay Department chargeifbciliny charge

for the procedune)

HIOPSIES & DRAINAGE PROCEDURES
Prrcadanesas bopsy
{Fuoroscopie, ubtrasnond, or £T quided)
ineludes fung, Bees, kdnaw bone, bresst
Abscessfopst {cavity} asplsation
Asrasefowst {eavity} drafnuge

YASCULAR PROCEDURES

Cerebeal Angiogram

Abdoiinel Angiogram

Periphersl Angiogram

Trarstuminal Angfoplasty, peripheral or riesst {mon-commary)
Embolisation of aderies, velns or arferiorvenous fotilze
Chemoembolisution of fumour

Heure interventional paotedure

TFansteminal steat Maertion including associated Balloon d¥alation
Peripharsl atterial of venous infasien of thromBolytic e pther agents
Percutaneoss Insertion of inferior vena caval filter or vther device
Yenous port mplantation ‘

Dage guided contral catheter Tsection

#prtie anearysm Semting

Transjuguler or fransfemaral bopsy

EMA Gurprlins o Fies « 23

Fees

S200 ~ $500

5200 ~ $500
FH0G ~ S50

B30 ~ 5500
5300 ~ 5800
$300 - 3500
500 $1,200
L5000 ~ $1,200
SEO0 - $800
£1,000.~ $5.000
5700 ~ 51,200
$500 - §500
FHG0 -« $1,200
L5040 - $800
$E00 - $E0
SLO0G - $2,000
BEO0 = ST000




. RADIOTHERAPY
FTC v $200 - $500
P with deainaoe S50 - 1800 TRESTMENT
PECwith billany stent fnsertion including dilstation 5500 ~ $1,200 Hormal extirmal . ) i :
Percutaneous removal oF $tone, bitiary $200 - 3500 B::??;t;;z :;:a beam treatmant ?ﬁg - ELE; B E:rea:m Bt
Chargt of drafinmge cabhtar s & aykhesamy 400 - ST50 per Dsatment
C&“@' ng@fagﬁ : mfi&m g et T $300 - 200 Ectornal beam somputer plan Sed - $a0
Trnsjugular intrahapatic portocaval stenting {TIPSy 33,000 - £4.000 L i st s - oo
Desophageal ditetstion fncluding stenting 3300 - 5690 ; w;&mgixﬁt}r@ plastic e %’L‘m - 3250
Badiofrequince atlation of Bver tumoyr 3500 » $1,000 %n&% {;g " oLk }fg 73200 per port
Percutamenus gastrostomy S400 ~ $E00 ,ﬁ;‘f j r:;e it 320 - ??9
Vertebroplasty [1 level) 5500 - 31,000 e Coensatar 325 - 5100
Tiage guided nerve black/ahlation (1 level} 5400 - 5609 30 sonformal diotherspy oy o
. A & " FLald o asplp] ] 3 R IR
524 UROLOGICAL PROCEDURES Sterestactic el £2500 - S300 per trésbmont
- Rediosurgery 38,000 - $12,000 per trestment
Perutamens nephrostony 3300 ~ 5500 IMRT $400 - $800 pear ,siatmﬁfﬁ '
Perentarnaous usberic stent insertion including dilatation S50 - $7 00 : ' )
Prostate blopsy 5200 ~ §360 542 PROCEDURES
Fallopian fulbe eranalisation 350 ~ 5500 Ellh staging $450 + SEOD
o S TG PR
23 NUCLEAR MEDICINE STUDIES éﬁgﬁi;i:gmm zziﬁ "ﬁgi&
P o vy e o =
Eontope seati, bune 3250~ 400 EPI $150 - 8300 per wesk
Esatope soan, TR, 220 - fann ) :
Isotope scan. lung parfising 160 ~ 3350 CONSLLTATION
Totbope sean, uey vertilation 3160~ 1300 _ T
Lsotape scar, thyoid S180 - 5300 Az per SMA Guidelines

BILIARY AND G PROCEDUIRES

Latope seam, hepatobifary (HIDAY
Tsotnpk scam, heart (MUGA)
Tsotope scar, heart {MIBT Stress)

200 - §350
SE20 ~ 5350
$E50 ~ BE00

Tsodope scan, hewt (Thallium) 3450 ~ $350
Isotope scan, DMSA $220 - £350
fsotepe scan, Mecket’s 5160 - $30{
3183 therapy {cancer) SE00 ~ 3R50
1231 therapy {(Sumteaioosis) 5200~ 3350
PEE-LT beafn tumoby B2, 500 ~ 53,000

PEV-LT apilopsy $2,600 = 83,000
PERCT myyonardial wizhitiyy E2.805 = 33,000
PEE-LT {rancer) FE0040 « £X,.600

PERCT whide hody

SHMA GUrbE LR o8 Feny o 24

F5,600 - $4,200

EMA Grivssits on Prmg o %
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SECTION 10 - PATHOLOGY & CYTOPATHOLOGY FEES

WL Hopyy Sl FES - 2100
) 102 inpsy, Medium 80 - 3420 FEES FOR OPERATIONS AND ANAESTHESIA

0.3 Blopmy Lange S0 ~ BTED

4 Blogsy Complex F160 - R300

18.5.  Fine Meedle Azpiate A0 - $150

108 Froewn Bachion SE00 - 5550

W7 Imsmunchistolony . BI50 - 3300

108 Hen~gyneensiogical Smeds 550 - $100

08 Pap Smewr 15~ 520

IntroductRae

Section ¥ » Tardiovesoular System
Section'® : Digestive System

Rectismy - Ear

Seclioned = Emdnorine System

Sechion s ¢ Fadoscoples

Section &+ Eye

Section ¥ ot Ferssls Gendtal System
Sention & ;  Haewmic & Lymphatic Sesters

Serfion & 1 Ietegumentary Syestem
Section 363 Male Genitel Spstem
Section 117 Musculoshelstal Systein
Section 127 Rervous System
Section't3 @ Respimbory System
Herkion 14 1 - Urinary Systein

Section 15

s

Pain Maragement Provedures

SMA Gureryvas onN Feas - 28 EMA Gesnknine ax Fyge




INTRODUCTION

SURGEON'S FEES
. Im this Section, operations are grovped accending to the DEGREE OF DIFFICULTY fom

Group A to Groug L

e TIME required and the bevel of surgicel EXPERTISE needed aiso rise with sach Gring.

Therefore, the fee ranges for the more comslicated operatinns ane b,

ASSISTANTS FEES - In the avent thet the surgesn's wastitant s another surgesa, the
surgical assitant’s fee chargeable way De Dwentysfive pescont [25%]) of the Primary
Surgean’s fee,

AMAESTHETIST'S FEES

4

Foes compiled by the Commitoes fof Ariaesthetists’ Fees in the Ath Edition were revigwsd
By @ Subeommittos én Fees and andarsed By the Executive Committes (2005) of the
Singapore Socieny of Anaesthesivtogists for the Gt Bdivion.

In wiew of the naturé of 5% ansesthetic practics and expertise requirad, ther s 3
MINIBUIM AKESTHETIC FEE of S200.00 in Group &, frsspective of the levgth or simpliciny
of the nperation.

Iny cases of MORTIORED CARE by Anpesthetists, where 2 procadurs s dene wader Tocal o
regiomal anpesthesia, the Anzesthetists foe i the same as that chasped for the opesmtion
done urder general anaesthash

Amgesthetic fees for genesl seeesthiesis; canscious sedation, or monitored carg for
dizganstic erinterventinnsl prosedures in radiclogival and cordiology wit] be determined
ot & case-hy-case basis, depending on the compléxity and duration vf the prcaduses.

M Doiorrine ox Frex « 38

GROUP A

Vain « Yaricoss Yeing, Litrasoend-guided Sclerathenapy
- upde 3 lesions

GROUP B

Artery (Pulmonary] - Wi Lestons, Tasertion nf
Swan-Ganz (atheter, Insertion of Subclzvizn
Dialysis Catheter '
Aty - Mardous Lesions, Removal of Arterdo-venous Shisat
Wiy — Varkoosity, Sub-Fescizl Ligation of Single Desp
Peferator
¥ein - Yarious Lestons, Insertion of Central Venous Tine
Veln « Yarines Lesfons, Removal of Scbérignancus Shust
Wt ~ Yarfooss Ve Dltrasotimd-guided Sclerotheriy,
= & & more lEsinns

GROUP C

Borta - Verious Lesions, Insertion Bemoval of Intss-eortic
Batoom:

Aty ~ Varlows Lasions, Arterigverions Shunt {Extarmsl}
Insertion of Port-f-Lath

Aeteey - Yaslows Tesinns, Vgation Sacluditg Repsir of
Artificial Arteriovendus Fistels)

Heary ~ Ferivardial Effusion, Pancentesis

Vascular Bysten -~ Varfous Lesions, Trizertion of Yencldoff
Cathazer

Vel ~ (Large}, Yerious Lasions, Ligatins

etn - Varicostty, High Ligation of Long Saphenous Vein 2
Sapheno-Fempral Junction

Wedn - Vzriois Lestons, [igation (fncluding Repeie of
Astificial drteriovenous Fistute)

GROUP D

Actary {large) - Warlous Lesions, Uigation

Arkery (Neck and Extremities) - Endbolite, Enbulectomy
Asbery - Yarious LesTons, Arterfovencus Pistals Craation
Astery < Yarinuy Lestons, Intra-arierial Infusion

Heart - Parfeartisl Eusing, Transthomcic Drainage

[ Araesthetiars faps |

200 ~ 3270

{Surgnon’s Feet |

i dmaesthatints Faes |

500~ 3820

3500« 5220
1500 - 4220

$500 - $820
4300 - 820
5500 ~ $52¢

[Surgepn’s Poes |

F90 - 51,850

5990 ~ 31,650

SEB0 ~ 51450

A0 - 2,850
SRy~ B850

5990 - $1,650
5990 ~ $1,650

SU84 ~ $1,650

IR0

$ET0 5380
| Aramsthetists Fees|

5380 2 5440

£330 - S440

[ Seron's Feer |

.

| Anapsthains Fieg !

31,750 = 52,850
$3,760 ~ 52,850
FLI50 - §2.850
1,750 ~ 32 850
5,750~ 32,850

MY Sussiriny exn Fres - 29

$430 ~ 5779
BRI - §TI
S R
BEIG - FIF0
630 - 5770



GROUE B

Heart ~ Various Lesions, Might Hewt Cuthetedsation with
Left Heart Catheterisation (Intfirect)

HeartLang ~ Vardows Lesions, Cerdiopulmenan: Perfusion

Veln ~ Arteriovenous Fistule, Dissection and Ligetion

Yein = Varicosity, High Ligation and Complets Strippings
Excision of Long Loy and Short Saphenous Yein

Vel - Varcosity, High Ugetion and Domplete Steippingy
Excizinn of Shoet Saphencis Yeis

Vein - Yaricosity, Multiple Higations withfwithodt
Local Strinping/Excision:

¥ein ~ arltes Lesions, Trsertion of Porta-Cath

Vela = Yarious: Lesions, Intre-srberial Infusion of Arterizs
of Heck/ Thore/Mbdomin

Vel ~ Varicose Velng, Endevencss Laser Sptgeny'{Unifaterzl)

Vel - Vartense Vidns, Subfesciol Endosoupic Perforatir
Surgery (Unilateral)

[Surgeoe’s Fers]

| Amsasthel il foen)

51,750 - 32,850
$1,750 - §2,850
$3,750 - §2,850
§1,750 - S2.850
1,750 - 52,850

11,750 - 32,850

1,750 - 52,850
$LIS0 - 52 85D

Weln = Varicosity, Sub-fascial Ligation of Miltipls Serforatirs’ $1,750 < £2.850

GROUPFE

Artemy (Extremity] - Thrombosts, Endurterctimy

Hrteey (Femoral/ iac) = Theombosts, Endarterectomy

Aavery (Yrunky — Embolisn, Embotectnmy

Avery - Maxillany, Yarions Lesions, Transantad Gigation

Frtery ~ Ariarfoveniis Fistula (Small), Baclsion

Artery - Deferr, Arterial Patch Grafe

Atary ~ Profunda Femirls - Stennsts, Profundoplasty

Heart (Great Yessels) - Varlois Lastons, Intrathomcic
Gperation

Hez Patent Ductus Arterdoses, Ligation
Hears ~ Pulmonary Incompetence, Pulmunary Aty Randing

Yebn (Major) ~ Trauma, Repair

et~ Varivose Yeing: Endovenols Easer Susgery (Bilatesal)

Weir — Variense Yeins, Subfascial Enduscapic Becfosator
Surgeny, (Bilaterat)

Vein '~ Yaricosity, Bflatersl Stipping Boivion Muttisls
Ligations

Wein ~ Yarious Lesions, Saphentus to Femarst fross-leg
Bypass Graft

Vema Cava-Inferior - Yarious Lesions, Plication Uigation

3530 - 57I0
$430 - $TT0
3430 5370
430 - 3T
430 - §YF0

8D~ 5770

$430 ~ 5FT0
3430~ 3770

5450 = 4770,
8430« 5770

F430— 5150

{Surgeon’s Feun] | Armasthetist's Foes|
S2TR0 - BL 400 $H60 S 5200
FETE0 - $5,400  $660 - 51,900
LTE0 - 54400 FEAL - $1.200
SRTEU - 54,400 3550 - $1,200
S2,750° - %$45,400°  IB80 - 1200
52,750 - 54,400 3668 - $1,200
2750~ $4400  S8BO - 51,200
B2TS0 - 54,400 4850 - $5.200
52,750~ 54,400 5650 - $E200
32,750~ $4,400  $65% - $1.200
FRTBO - 3400 1660~ $1.200
52,750 4,400 $660.- 51,000
32,750~ 34,400 $660 - 31,200
S2U50 R4, 400 660 = $1,200

B2 FH0 - 54,400

32,750 - $4.400

SMA SurpRiisy o Fraa 30

5060 - $1,200

BGE0 - $1200

GROUPF

Arteny {Bistel Bxtremity/Digic) ~ Yarions Lesions,
Frrovastular Repaie
Artery {Major} - Aneyrysey, Sicidon snd Tecattisn of Geaft
Astery (Mejory ~ Traume, Regadr
Artery {Others) - Thrombosts, Enderfersctomy
Artery ~ Arterinvenous Fistula, Bissaction and Repsir
with Restoration of Comtindity
Hrkery - TraumayResection, frteral Arastomnals
Artery = Varings Lesfons, Axillary-Pemoral
Substedan-Femorsl Bypass
Aty ~ Verious Lesions, Bypass/Gemft
Wen (Dlstal Extremity DHgity = Various Lexings,
- HMievascular Bepriz
Veln ~ Warivus Lechns, Bupans/Braft
Yeln-Portal ~ Portal Hupertension, Bumass

GROLIP G

Aorta -« Abdominal dnstiz Anewrysm, Sxdition and Tosertion
of Grafy

Aty ~ Aortic Anearyse, Tnsertion of Esdovasentar Stust

Hirtery ~ Arteriovenous Fstola {Lange), Becision

Actery ~ Carotid, Thrumbasis, Endarterechyny

Brtery - Trauma,Resection, Microvascular Graf

Artery-Pulmonary — Pulmonery Embolise, Potmenary
Embotectomy wing Pulmonany Bypass

Heart - Congenital Heart lisease, Blalock Hanlus Opsrating

{Samgpan's Famy

53500~ 15,500
33,500 - 35,500

500

5

5,

5.5
83,500~ $5,500
35,5300 - 55500

Sueprons .‘Zewa&!

54,950 - 38,500

$4,950 - $6,600

54,550 - 36,500
$4,950 ~ 55,600
450~ 5,600
$4,950 ~ 55,500

$4,850 - 58,600

Haarg ~ ?Zm’pgerxital}ieafrﬁ. Bizesse, Blalock Taussing Operation. $4.050 - 8,600

GROUP H

it - Bescanding Aaitic Ansursm, Bcision and Intertion” ©5

of raft
Aoeta  Endovescilar Stenting of Aorta Ansnry
Beart « Conganital Heart Disease, Open Heart Smiery
Hesrt - Tovonary Diseese; Cosonary Arieey Bypass Gl
{Low risk)
Heark - Paricavdial Disease, Pericastierbomy
eyt~ Yabyglar Diseass, dpen Heart Stgery
Heart ~ Yabwler Diseass, Single Valve Replacement
Hearr ~ Ventricle, Aestuthmis, Arebythinia Sargery

EXG = FLB50
BTG~ $1.550
$570+~ 31,550

S&70 = 1,550
870~ BLASY

Brieithetist's Fooul

FL30 - SLAS0
FLIM - $1,550
1300 - $2,850
$E,300 = SL850
51,300 - $1,850

§3,300 - $3,850
$1,300 ~ 51,850

FSurgenis Fapg]

| Andesthetiny's Fows|

S0~ 58,300

(I~ REH00

SE,500 - $5,800
555
55,500 - 52,000
%5500 ~ $8,800
55,500 ~ S8, 300
$5,500 ~ 38,800
$5,500 ~ $8.800

EMA Quiveswe ov Fres - 51

SLAQR - 52,550

$1,400 - 32,550
3,400 - 2,350
33,400 ~ §2,550

1,400 ~ 52,550
53400 - 52,550
$1.400 - $2.559
$LADD - $p 580




GROUP |

Apste ~ Thotsco-Aboumingl Ansunjsrs, Excision aed
Insertion of Graft

At - Ruptused Abdomingl fortic Aneensm, Excision
and Tnsestiow of Geaft

Artery - Pulmonary, Pulmonary. Embolise, Pulmonary
Embuolectomy using Cardiopulmunany Bypass

Heatt ~ Aostic Root Replacement with Coronany Attery
Betmplamtation

Henrt - Abriom, Arehwtbioies, Arhythmis Sugery

Hesrt — Ascending andfor Sorlic dneunsm Replacernent

Heart -~ Tonpenitel Disease, Upen Heart Susgesy (High Risk)

Heart ~ Lardiomyoplasty

Heart ~ Tomplex Cyanotie Congenital Heart Dissase, Open

Heart Susgeny Hesrt - Coronary fetery Bypass brafts
[High Bk

Heart ~ Insevtion of Heart Assist Deices

Heart ~ Left Ventricular Ansorysn, Resectiod with Lompary
Artery Byonaes . '

Haart ~ Open Heset Recoperation

Haart ~ Prostaid Aortic Aneensm

Heart « Ra-opéeation, Cosonany Surgery

Heart » Re-oparation, Yalve Sufgén

Hears - Yabvalar Diseass, Upen Hesrt Stvgery on sone than
one Vedve Swrliing wore thary one Chamber

Heart ~ Yeriops Lesions, Anewysmentomy and/or Combinad
Wabes Replacement angfor Repel snd Cocondry Bypass
Grafiing )

Heaet — Yerious Lesions, Hewrt Toansplastation

Bearb/Lung - Heart/Lung Tramsplentation

| Susgeon’s Fres)

| Somesthetiar’s Foas]

7,700 - £31,080
£7.780~ $11,000
ST,700 - 511,000
53,700 ~ $13,000

37700 ~ 513,000
00 - 515,000
5,700~ 11,000
37,700 - L1000
37,700 - 311000
SEI00 - FLE,000

57,700 - 317,000
SO0 - 311,000

57,700 ~ 531,000
$7,700.- $11,000

7,700 - §11400
£3,700 - 513,000
$7,700 - S1L000

57,700 » $1L,000
§7,700 ~ 311,000

EMA BEipaLine an Fars 52

$1,990 - $2,050
é’i&% ~$3,050
$3,850 - $5,080
$E,850 ~ 55060

§1,950 » 53,050
$LO5D - $3,050
$1.950 - 53050
51980 = 33, 050
1950 ~ $3,050
51050 - 53,050

5

31,950« $3.050
$1.950 - $3,4050

31,550 ~ £3.050
§1.850 - $3,050
$E550 - 43,050
S1.950 < 53,050
$1.980 « §3,050

$1.930 - 53,050

$1,550 ~ $3,050
£1,950 - $3,050

GROUP A

Abdamdnal Cavity - Pestutansons Yrinage of Ascites
{Parscantesis)

A = dno-Rectal Prolapse, Injection

Saus e Pidsure, Beamination snder Anasithesis

Anis - Hasmorhoids, Uigation

Angs ~ Haemorhoids, Removal of External dnal Tags

Ainigs « Strchire, Dilatation

An ~ Various Lestons, Blopsy of Muscle Micosa

s~ Infection of Piles

Up— Mucons Oyst/Mugousie, Removal

Muuth ~ Absoess, (Supeeficisl), rainage

Mouth ~ Forelgn By {Superficiat), Remavat

Mowth. ~ Vavious besions, Hulotomy

Fharynx - Adhesions, Dhdision

Tongue ~ Tongue Tie, Relesss

Tosges - Tongue The, Revision

Tooth (Superficial] ~ Uneupted Partialty Erupted Tmpacted,

Reamenal of Bone and Taoth without Divison of Tooth

GROUPS

Anus - Ano-Reckal Malformation, Bectnesl Anoplasty
Primany Secondary Repaly

Aaus ~ dno-fectst Prolapse, Crcsmanal Siturs

Anus - Masmorhofds, [reosurgeny ~ Infm-rod Coagulation

At ~ Ensertiun of Seton {Singls)

Anas - Torhincectal Ahsress, Simall Satcerisation Drinage

Ams - Perinsl Abscess, Small Saucerisation/Dratnage

Bite Burt - Yerinus Lesions, Dperative Uholladochoscopy

Emestive - Intussustepiion, Reduction &y Fluld

Liver — Warious Lesions, Percitanenus Bopey

Houth - Mucous Cyst/Ranula oF Foor of Mouth,
Remoust Marsupialization

Houth — Abscoss (Deep), Draisags

Muth - Leakoplakia, Himdted Excishon

Mouth ~ Small Soft Tissue Temour, Excision

Rectum — Stricture, Laser Corvection

Salbuady bland ~ Caloulus, Bomoval

Small Bowel ~ Yarions Lesions, Intubation with/withaus
Blopsy

Submandibular Gland ~ Calcalus, Removal

Tonsils ~ Abscess, Bratnage

{Surgenn’s Foes |

Anpasthatis’s Feus

$356 ~ $550

4330 - 3550
5330 ~ $550
SA30 - $550
£330~ 5350
5330 - §550
£330 ~ $550
330 - 8550
SEH - 5550
£330 - $550
5330 = 5554
53300~ $580
$330 - 5350
$330 - $550
£330 $550

330 - 2550

[Surgeers Fees !

5200 - 5270

5200 - 5270
B200 = S0
S200 - 42 FG
5200 25270
$200 - 1278
5200 ~ 5270
SR00 527
520~ $270
TI00 - FEIG
$200 = 8570
FAT0 - $38G
$270 < 5380
SE00S§E
S0 ~ 58T
S200 - $270

Anapsthetiars Fee)

500 - 82w

500~ $EED
500 - 3820
00 - S8R0
500 - 5820
R0~ SR

3500 5820
1500~ $830
S50~ S8R0
SEY - 5820

55040 ~ 3820
R0~ 3530
S50 - R820
500 - 5820
500~ 5520
500 - $820

3500 ~ 1820
3500 « 3520

WA Guimering uw Fras - 53

5270~ $380

$270 - 5360
£270 - 8350
270 ~ S350
$270 < 5350
$270 - $380
270 = 5%
270 - $380
$230 - 5380
5270 - 5380

S370 -~ B3s0
270~ SR

ST ~ 3384
$¥6 5380



GROUP B

Tonsil = Hasmorthane, Heemostuts
Te:oih Superfichl) < Unsrupied/Partiy
sl of Bene and Tooth with Dividen of Tosh
Tooth ~ Simpde Unwupted-Tmpacted Tooth, Femoval
‘of Reots

GROUP C

Abdvmdosd Wall - Epigastric/Umbititsl Hernia, Repais
Sbdominal Wall » Inguinal Hemia/Femoral Harelz Repalr
{Uritaberal ¥
Aremingl Wil - Engutnal Herale {infarts & Uhildres),
Unitateral Hm{mnt@w
Sdencdds - Various Legions, Removal
i~ Fissene, Excisiondlatend Sphincterpiomy
Fugus - Fistuba-ieqamn [Low), Excision Low Fistilacn
Fpars - Haewonhoids, Haemurrhoddecknmy
frass ~ Haemorrthoids, Laser Bucbsior
A - Ersdriion of Seton (Multple)

B - Tachiorectal Abscess (Large), Saucerisationfesinace

Appemsdiy - Absoess, Drainege Only

Eurplsagus ~ Srickurs, Biatation

Lip - Yarfous Lesfons, Fall Thickness Wedon Exeision
with Repalr

Lip ~ Various. Lesiops, Vermiltibnactsmy fh,..gu,'

Houth ~ Hsterated Teeth/Tente Sheolar Fracture, Jaw

Reduction and Tnaehiisetion

Meuth - Foreign Body (Deepy, Removal
Wauth ~ Macmcheilia and Badregiossia, Redustitn and
Recamstruction

Month — Mucows Tyit/Ranpla of Floor of Mooth,
Removal Marsupislization

Mauth - Hesodabial Tysh, Bxcision

Month - Yariow Lesions oF Uial Mucosa Smally,
Crposupgical Apphication

Parotid - Caloulus, Removsl

Pharyms - »,!"t:mﬂ Alacutar Remoed

Rechuw - Hirsthsprung’s Hseass, Seal Sphincterotomy

Sacrum & Coccgx ~ Plloaidat SowsCyst, Becision

Saexusn & Lovngx = Yarious Lestoms, Buolsh

Seralf Dowet - Deostomy,: Stenssds, Heviinn

Smstt Bowel - Varhows Lesions, Enten ngtamv

[Sergents Foes!

| Anaesthetied’s Feas)

a0t~ 8820

Erupted Ampacted, 3500 - $820

500 - $220

5330 - BAGH
S2T0~ 53RO

S2T0 - 5350

{Surgpan's Faes|

| Anzestharist’s Feas)

$590 ~ $1.850
59850~ 33,850

590 - 31,550

5690 = §1,590

5380 - $5.650

590G ~ $1,550
s00 $1,850
$950 -~ §2,650
£a90 — 51,680
$990 - 51,550
5090 - $1.650
$OR0 - $1,650
290 - 41,650

3990 - $1,650
950 - 51,650

§990 - 51,650
5990 - §1,650

5900~ 41,650

SO0 - B 850
SN -~ $LB50

SR - 31,88
450 — 51,650
S0 - £1.650
G690 - $1.650
$990 ~ £1.650
S950 - ¥1550
5880~ 51,650

EMA SwiphLasy gr Ersy o+ 34

£330 - 5440
3330 = $A4D

3230 ~ T44D0

S - Ba
5330 ~ 3440
$330 - 3440
5330~ $440
3330 ~ 3440
SRR - $440
L35 - 3%(3
£330 - 544

$350 - sem
EFR0 - Ba40

3550~ L4400
330 5440

FLA0 - 5P
430~ §2FG

3330 - 5440

330~ $540
SER - $wm
3530 - $440

E3RY - 5440
$520 < §440

GROUP C

Small Bowmel - Vitelloirtesting! Fig dule, Becision
Stotwseh < Pyloric Tumowr {infant), Pyloroplasty!
Pydoromyatony
Stemach ~ Tumowr of Candia, Endoscopic YAG Laser
SwrgenyNaporisation g
ublirgusl Gand = T, Bl
Tonsils - Unguad fLatersd Pharynoeel Bands, Removal
Tooth {Deep) - Unenspred Pertially Snpted fopacted,
Femowal of Bone and Tooth with Dhvision of Tooth
Tocth - Dislocasion, Reimplantation and Tramszlantation
Tooth < Hultiple-Rooted, Posterior Tooth, Apiceckomy

GROU® B

Abdommina] 'E;xuﬁry¢ fdbestons {Limited), bls

) ity - Raptarad Viscus, Simple Repaly
bptrenic Abscess, Rainegs
Waripbs Lesions, Laprrotemy

Abdomingd Tay |§:3e

Alalnmingd Cavity ~
{Explosaton

Abdoerinal Tty » Yobwules, Reduction

Abdominel Wall « Busst Sbdomen, Repalt

Abdomingl Wall — Epigasnie, Umbifival Hernda
Lapamsoopic Repeir

Abdomingd Wall -~ Domphalosbastroschisis Repalr

Lidonyinad Wall - Ingiinet h:**id {Endants & Childmnt,

Hateral Heroiotomy

Andomingt Wall - Ingumal Har
{Laparostopicl Repeir

Abdominal Wl ~ IngunalfFemnesl Hermiz, Bilatersl
Herttbrrhephy

Abdominal Wall - Yertelncisional/ Recurant Heroda,
(Senall} Repair

Aring - Ano-Rectal Predapey, Radical Operatica without
Regection

Aars ~ Fistufa-in-ano {High), Excish
Fistilotomy

Ars - Hesor

i {Untaterndl

wnfFlap Tlosires

ids, Stapder Heawrehoidictony

Cﬁm afi&chmom {Explosation

Common 83 Duct zmix:;

SMa Gy

+Surmpon’s Fees |

(5550 ~ $1,650
S04 ~ $1.850

900~ $3,550

4000 -
5?9&

i}" 5‘1»"5

5330 = 5440
S4E0 ~ 5T

Gy LA
[ R aRY]

ks 2% by
o3

]

Y

e -
o
P

PSurmen's Pens !

[ fisestlotint's Fons |

51,"53 B BA0
BTI80 - SZBB0
LTRG-S ARG

$1TED ~ 52 250

$1,780 - $2,880
LSO~ 52850
31750 - 52,850°

FLA0 - $2,850
1,780 - S50

SLIED - 52,850

$1.750 ~ 32,850

pyiEy an Pres e 3%

5413"8 ~ 377

3430 $770
S~ S“?’f}
B

SEO0 < 21200
a3 330

¥
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GROUP D { Srqeon's Feze) | Amventhetirs Fees| GROUP B
Colon = Loog Colostoms, Loop Tietstomy, Closuze 33,750 - $2.850  $430 - $770 " subimanthular Gland - Caleulus {Bsep], Removal $430 - 3770
{Hot teepsiving Laparotony) 3. Fxmg_ue ”.nm?é,?g Lﬂg}mg’ Partial imswn " }f‘fgﬁ - f;"f;?
Tedon « Vartous Ledosns, Lolpstomy 31,750 - $2,854 FA3D ~ BTT ﬁoﬂf:}i;g;"siﬁzﬁmﬂﬁé)ﬂ& Removal withfnithout 30 - ST
Diaphmgn ~ Dapbragmatic/His einia, Repadc L T50 w §2,850 3440 <5170 i RS ',T we s - ’ « . PR
Du:isnfm - V@ﬁiuﬁ (ia;:j;rHK;;iaéfwt;;;:ﬂﬁﬁy3 gzyggﬁt s gizzg z:;g = ;‘; j*g 1 Tooths {Superiicial) ~ ai@?@mﬂ;? "‘m‘f’*’ Erfw@ﬁ"} tmpacted: S1L750 - 52,850 34504730
Gastroduadenastomy 1 Removal Release of Reirovastuldr Bundle .
Esaphagus ~ Tasour, Laser Felgumtion SL750 - 52,850 5430w 477D
Esophagus ~ Tismour, Tnsertion of Celestin Tubis S17E0 52850 3430 §FE0 ‘ . T — (v
&agsi’naim - Warious Lesions, Cervicel Esophagostomy $L750- SEE50 54305770 GROUP E e fees Anzearhetiats Foss)
Gail Bladder ~ Varous Lesions, Chotecystostomy 1,750 - $2.850 $430 = $7T0 Abduminal Cavity ~ Arfhesioes [Lintied), Lysis $2 0 B4400 0 4880 - $1 P00
Intestine - Enterostomy, Closure $1750 - S2.850 3430 - 57T0 {Laparoseopicl )
Intestine — Iatissusteption, Lagartomy and Reduction 3L7E0 - 32850 5430 - 5770 Ahedominal Cavity - Heonatel Almentary Dbstepetion, £3.750 - $AL00° 860~ £1.200
Tatesting ~ Meckel’s Biverticuluny, Verfous Lastons, Resection $1,740 ~ 22,850 $430- 5T Laparotivmy
Ky Yarious Leslons, Yermifivnectomy (Multipte) S50 - 52,850 SL30- §700 : Abdoirinel Cavity - Ruptured Yisoes, {Laparssoopics 52,750~ $4400  $BAU-T$1200
Liver ~ Abscess, Trans-Ahdomingl, Dainage LT8O - $2.850 430 - 570 Simple Re; :
Liver ~ Hydatid Cyst, Trans-dbdominal Drainage/ Bisinn SIS0 ~ 52,8580 4430 - 5780 : sbduminal Cavity - Various Lesfons, Léparotomy including 2,750 ~ 54,600 . . S660 — 31500
Liver ~ Trawrna. Minod Repad Laverstion L7580 - 52,850 3430~ X770 4 Cokostomy,/Enterostomy Sastrostamy or G3-Bypass
Liver = Tramma/Tamoy, Hegatic Arbery Ligation SL7S0 - 32850 %430 ~ 3770 i Procedurs )
Houth - Cleft Lip, Secovdary Correction {Partialncomplete] $1.750— S2H80°  ERD ~ 1200 1 Aoz Cavity — Yarkis Lestons, Laparotomy ot 32,750 - 34400 5860 - $1,200
Mouth ~ Cleft, Secondary {Clasure of Fistula) SLES0 - 2,850 SE60 - %1.300 claseifier] elsewhere :
Hauth - Levkoplakia, Wide Excision and Skin Grsiting $LT0 - 32,850 $430.- 3770 Abdosminal Wall « Bxomphates Bastivechisls, Operting by 32,790 - S4400 860 ~ 53,200
bouth - Qro-antral Fistida, Remaval of Tonth/Rosts i 31750 - $2.850  S430 - 5770 ‘ Plastic Flap T .
Batrawand Closere Abdominal Wall - Tnguinal Meriie (Bmeral), {Diparcdcnple] 'S5,750 - $4,400  S860 - 53,200
Hack - Branchial Cyst, Removal SL750 - 32,850 S430- BTG Fepair
Meck ~ Branchial Fistula, femoval §L7R0 - 32850 3230 3770 Abdominal Wall » Strangulated /0bctructed Heraly, Meely - SE780 - 34400 $680 - 51200
Palate - Olefe [Partiell, Prmeny Repair $9750 - S2850  $43D - TR 1 with or withest Bowel Besecting ) )
Potate - Cleft, Secondary Repalr {Closurs of Fistils) SLI50 - S $430- 470 ’ Abdeminal Wall ~ Yeotret/Tncidanal Recurent Hernda, SEF50 - 34400 A6S0~ 51200
Patare ~ Ralats Siiffening Procedare with Tmplanes FLTED - 52,850 5430 - 477D {Large} Repair
Penzrses ~ Various Lesions, Bxenal Drehage $L750 - S2.B50  S430 %77 Anus = fng-Roctal Prolaged, Radical Opesation with 52,750 - 34400 BRGS0 -F1300
Parotid ~ Fistula, Repair SIS0 -850 3430 - 3THD : Resection '
Paretid < Trawms, Repair/Reimplantation BLISH - SRBEL 8430 47D ; Appendix ~ Laparscapic Apaendisactomy SETE0 ~38,400 §AEC - 5LI00
- Phargme ~ Posch, Endoscopic Resection $1750 - 32,850 5430.- 5770 : Bile Duck « Yastous Lesions Transilundensl Sphincteraplasty/ 52,750 - 54,400 - $562 - 51,200
Rectal Tumor — Tramsarat Excision (Somalf, less than 2omd 1750 - 82880 $430 - $T70 i Sphincteratomy
Bectum — Hirschoprany's Bisease, Rectal Myectomy FLISD ~$2850  $430 ~5FFD . Biike Duck ~ Yastaus Lesios, Chnledocho-Duodernstamyy E27G00 4,400 . SEBR - BLI0G
Bectum = Tumour, Laser Yaporisation Sndoscnpic/Fidauration $1,580 - 52,850 $430 -57%0 : E%mEecﬁaf:hm—ﬁaawmmmw’thuEudasm;ﬁg
Fectum - Yarious Lestoris, Tramaehineteds Ramovel $LI50- 5L AR $430 - 5770 Bile Duer ~ Yavious Lesions, Cholsdochotory [Baphoration: 32780 « $4400 3880 - $1,200
Retne-Peritonenn « Ahzess, Dratoege withfwithout FLYS0 - 32,850 BA30 - 3770 of Cosnimon Bile Duct Only) '
Laparotome Bile Dact ~ Yarious Lesings, Tpesation not dassified FLFG0 - 5400 S50 - SL2
Sacrem & Cocopx - Pionidal Sous/Cyst, Bxrisiin and 11750 - $2.850-  $430 - 8¥F0 sheawhere
Bepair/Ulosiss : Cleft {Parotidy, Primary Repair 32,750~ 54400 8650 - L2000
Stomach — Ulcer, Endosooptc Laser Coagulation 51750 - 32,850 3430 - 3770 : Colon - Colosbomy, Resertien and Respastomasts IRTE S S4.400  BEE0 - $1L,200
Submandibular Gland - Tumonr/Sialectasis, Exeiion $L750 - 52,850 450 ~470

- A SMA Guiprnins ok Fees «~ 37
EMA GuisiilinE en Fris.. 596




GROUP E

Diaplragmetic/ Mistes Hernia, Lagarosonpic)

manoscopic Repair,

Disodemn - Yok Vagotomy = all types

Buadenum ~ Yarives Lagions, {Laparescnsie)
Gagyroemtersstomy

Eall Bladder - Yarious Lesioes, Cholecystectomy &
Explorativn Commpn Bile Duct {Doen)

fall Bladder » Yardous Lesions, ”bai@ivw} -Epderostmny
Uhmoleysto-Gestrstomyy Chalecpsta-Jejusostomy

e~ Dndussisception; Ressction

Inbesting - Machel's Diverticulin, {Laparascongic)
Fesocting

Lip ~ Yarious Lesions, Reconstetion it Pl L Thicknieze

" Hap

Liver = Tumor; Intra-opeative Radio Fropuency Ablation
of Liver Tumor, {1 fasion)

Livar —Yarious Lesions, Wedas/Léeal Buerision

L ~ Yorioos Lestans, Widge Resection
Sﬁgﬂ‘.ﬁﬂiaé Resection, (105 2 segrments]

Mouth ~ Angaler Ueft with Macrostomiz (Unitterml) Repsir

Hiuthy -~ Chelt Lip, Secondary Correstion [Complete}

Mouth ~ Uleft Lip, Secomdany Correction Hosinl/Nasal
Tip. Palate .

Hatith — Cleft Lip, Unilateral Primary Repaic

Bouth - Varlous Levions, Phanmootomy ateral] with
Excision of Tongus

Falate ~ Cleft (Complute), Primaty Repadr

Palabe -~ Uleft, Secodtary, Masilary Dsteatomy with
Bome Graft

Palate - Undopalate-pharyngoplasty (UP#E)

Pancseas Cysty Preudaryst, Anastomosis to Stomach;
Irbestine

Parapharyngeal Space - Tumer, Biiston

Pharye - Pouch Removet

Pharynx ~ Vorious Lestoes, Regpdlndlo-palaneplasty

Fharytie — Verious Lesions, Pharyngotomy {Laterald with
Exeiston of Tumnes

Plaarvey - Varlous Lesions, pertial Phargngertomy with
Peimary Closure

Pectums — Hirschsprung's Disease, Becto-Sigmoidectotmy

Rertum - Vasious Lesions, Harbmane's Procedins

Restal Tumor ~ Tronsanal Bxcisdon (Larger than Zom}

| Anaasthetist’s mrzx[

$2,750 - $4,400

52,350 ~ $4,400

$2,950 ~ 54,400

2,750 - $4,400
T2,780 ~ J 400

F2, 780 = 54,400
32,750 ~ 54,400
32,750~ Sa40

$2,750 ~ Ba 4
2,750 ~ $4.400

52,750 « 84,400
SR TR - S4,500

F2.TEF - 54,400
2,750~ §4,400

SETE0 - 56,400
ST = 54,400
52,750 ~ $L.400
$2,750 ~ 44400

52,750 - $4,400
52,750 54,500

B2 IS0~ 54 400
$2,754) ~ 4,400

SHMA Cuienrions od Fiegs = 38

560 ~ 83,200

FEE0 - §1,200
SO0 BL0

SHEG - 51200
FH80 - §1,200
$664 « $1,200

5860 ~ 51,200
SEED ~ 53,200

£650 - $1,2
$660 — §M
SEGY - $1,200

$560— 51,200
560 ~ 51,200

5650 - $1.200
3660 - $1.200

3800 « $2,200
S660 « 51,200

$650 -~ $1,200
650 - 51,200
3660~ 1,200
5650 - 51,200

3860 < §3,200
SEH0 -~ 51,200

BOEL ~ £1,7200
060 - $1,500

GROUP E

Fetro-Peritoneu, Tumour, Remoyval

St Bowel ~ Warious Lesions, ResecHon
Stomach » Dhasity, Bypass only

Srumach ~ Obesity, Reduction & Bypass
Stomach ~ Pyitma Srmesis, Pelorophasty
Stowmsich - Tampur/Uleer, Sastrofefunostonny
Seomach ~ Hloers, Vagotomy — 2% tyges
Stomach ~ Yarious Lesiors, Wedye Besertion

EROUP F

Abdomirgd Lavity - Adbegions (Extensive), Lysis
{Laparnschpic)

Abdenmsinal Cavity - Multiple Ruptives, Malor Hapalrd
Penoval

Madominal Cavity -~ Lymphoms, Laparctony i Greding

Lymphoms with Splenectumy/Tivesdmph Hode Blopsy

Abdpainal Wall - YentmalyToncistonel MRecerent Bemia,
{Laparosenpic) Repair

frveg ~ Amo-Rectal Matformation, Rectoplasty Peimany’
Secondary Reasir

Anus ~ Bectal P &, {Laprrescopic) fe t@pfaw'
{without reg emc,m

Appendiy - Tamour, Right Hemicolectosy

Biie Duct « 8ilfary Svasie, Porto-Eoterastomy

Fibe Duct - Various Legions, Cholsdorho-dejunostumy

Bl Duet ~ Various Lesions, Hepetioo-Jefunostom

Colon - Teostomy, Colostomy ~ Closuse/Harbmann's
Rawgrsal [Reguiving Loparstommyd )

Uelon~ Varipus Lesiens, Right Mewicolectomy

Calon ~ Variows Lestons, Transverse, Sigmnid Cokectoemy

Buoremum ~ Trayma, Bypass Dperation

Bundenur - Wosr, Pertial Gastractomy

Estopdiagus - Achatesta, Cosdlommubomy

Esophagus ~ Atrests, Opevation )

Esophagus ~ Topnend LaES cture, Esophegectymy

Erophagus — Tumous, Bypacs with Stomach/Tntestine

Bxophagls ~ Verices, Tsophageal Taansaction

Esophagus - Varices, Esophagesl Transectine with
Splenschemy

s - Yard

ophagus - Yarivos, s

E:

{Surgeon’s Pens |

Aviapsthnlint’y Fe

2,750 - 54,500
£2,780 = $4,400
53,750 55,400
$3,750 ~ 84,400
L2780 - $A 400
ERTE0 = $6,400
TZTED - Pl
T 750 - $4,400

SERD ~ 42,200
SEE0 — $3,200
SE60~ $1.200
5660 - 1,200
S50 - $1M

560 - 32
SHEG - §
SEB0 - $T F00

| Surgean's Fres ]

{ fpsesthatists fais |

52500 ~ $5,500

53,500 - 55,500

3,500 - 35,500

é.J}
[ S
»
m
‘J
[
<x

13,

$3,500 - sum :
$3,500 - 5,500
43,500 - 35,500
5,500 - $5,500
3,500 ~ 35,500
3500 ~ $5,500
FR500 - 85500
53500 - $3,500

53,500+ £5,.500
55,500~ 35 500

AMA Sossseing gn Five 3 9

&5~ $L.650

SEH - 3L,550

BT - 51550

SEI - 5155
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58?0 - 51,550
5870~ 51550
3T« 1,559
S $1.550
I8 - §1,550
570~ 31,550
i&t"‘? $TERD
FEI0 w 5L50
AN - 1554
SEVG - 51,550

2““3 33550
SED -~ SLBE0




GROUF F

Gallbiadder = Vardns Lestons, Tholsoystectomy &
Bilizry Byoass

Eatthladder ~ Varioars Lesions, {Laparstegic)
Chobecystectomy

Entestine ~ Total Aganglionosis, Recodsteuctios

Liver = Obstructive Jaundice, Lovypmire Opesstion/
Chndeducho-Jeiunostomy

Ever — Trauma, Mafoe Bepair Lacerstion

ey - Ternor, Intre-operative Radis Freg sency
Abation of Liver Tumor, (2 er mare lasions)

Mouth - fogelar Cleft with Macrostomis {B%Lats;rai“e Repair

Mouth '« ”~1a11gnan?‘ Fumouy, Wide Excision sod Refor
Beronstrasti

Mg - "Jaﬁms m;ang, Prapyngoiomy (Lateral) with
Excision of Tongue and Seconstriction

Mouth -~ Qaft Ln, Complete, Bilsteral, Pimary Repair
jone stage}

Hotth ~ (el Lip, Secondury Corsertion {(Abke Slap)

Falate — Clieft, Secondary Masdlary Dsteotomy with
Bune Graft {High)

Palate - teft, Secandary Repalr (Lengthening Proceduzs}

Palste - Cheft, Deulophanmgopiasty

Pancreas - Chrric Pancrestitls, Anastomasis of Bancreatic
Duet o Bowsd

Pancrsss — Yumour, Triphe Bypass

Pancreas - Various Lestons, Distal Fancreatectamy

Parstid - Tumens, Superficial Passtidectmy

Saciun & Coroyx ~ Thmows, EXcision

Stoneach = Yarious Lesjons, Partfel/Subitotal Gastreetorny

GROUP G

Abdeming] Cavity « Recdrrenk Teta-Abdoming] Tamor,
[Sirople} Resection

Apus ~ Tumoug, Abdomino-Ferines! Besertion

Bile Dact - Various besions, Revishon High Billsry Sticture

Lofon ~Varkous Lesions, Left Bermionleciomy

Colon - Vorious Lestons, talfiotal Colecramy
with Heoshory Fleorertal Anastomosis

Glon ~ Yarious Lestons, Tosal Procto-Unlertany
f-‘*%anwreatamme; Tzostommy

Esophanes - Tumeur 38 son/Tenr-Lewds Dperation

Rurpey Fees |

Anapsthetia

% Fepg

33,509 - $5,504
£3,500 ~ §5,500

$3,500 ~ 55,500
53,500~ 55,500

43,500 » 35,500
35,500 < $5,500

43,500 - 45,500
33,500 - $5 500

35,5000 485,560
$3,500 — §3,500

53,500 < 55,500
35,500 ~ 5,500

3500~ §5,500
53,500 - 38,500
53,500 - 35,800

$3,500 - 55,500
$3,500 ~ $5,500
53,500 « 85 500
3,500 - $3,500
53500 - 45,500

$BY0 - $1,550
AN 51,550

$E70 - $1,550
3870 - $1
§1,300 - $1,850
5ETD - $3,550

S8 - §3,550
SEF0 - BLA50

BRI0 - ELA50
SETD - 51,550
3870~ 51,550

5870 - 31,550
$ET0 ~ 31,550
5870 - 39,550
B8P - 51550
$E70 ~ 1,350

34,950 - 55,500
$4,350 ~ 36,600
44,950~ $5,500
54,950 ~ 46, 804
$4.950 ~ 36,600
4,550 = 8,500

4,050~ 56,600

SMA Gurerurne ow fres o H 10

{Angesiberists Feas)
FL300 - 1850
31300~ %1 \Sﬁ'ﬁ
L0 - 5L B50
$1A00 - 51,880
B350 - 31,380
F1,300 - 51,850

$1.300 - $1,850

GROUP G

Esophisgus ~ Temour, Cervical/Larynophanmaectonmy wit
Tracheostomy with/without Plestic Recomstruction

Esonhagus - Tuiveur, Totdl Bsaphagectony

Esophagus - Yarioes, ﬁh&mxmp%gmz Devascelarisarion
with Esephages] Trngection

Gall Bladder « Laparosenpic Cholecystactomy with
Dholangfography Exploration of Common Bile Duct

Lvar - arious Lesiops, Hemi-Hepaterhoin /S or § segments

i rung’s Disease Somve kel Operation

Rectum = Tuor, Abdordno-Ferineal (A¥) Resection
with end Colostemy

Bacige - Varous Lesions,-Anberior Resection

Sromach - Tander, Radical ParialSebitotal Gastrectomy
{with Lymph Bode closrmee)

Sutmnach ~ Post-Gastrachmmy £ (mmcag
Gastreckiy

Stoewach - Yarious Lesions, Total/Provimal Sastrer chomy
with fwithout Splesectomy

% Rewvishom

GROUP H

Tolon - Yarious Leshons, Lapswascoplc Colectomy
Sobary ~ Variows Lesfons, Total Procto-Dolectomy
{Bestorstive, with Yeal powich)
Galitdadder - Lancer, Radicsl Uhnlecystactomy
Liver ~ TesumaTumons, Extended Lobectomy
{5 segments o mwe)
Liver =~ Waviouy Legions, Bxtendad Hepatectotny
15 segments o more}
Hhowsth = Intrm-orsl Tumour, Radical Exgizion with Resection
of Mandilile and Lymph Modes snd Reconstnickion
Stoth = Tumews, Badical Redsion with Besaction of
Mandible and Lamph Bodes and Reconstruciion
Paretid ~ Tumowr, Total Parotidectomy with Ferapharmgeal.
Spae Resectipn and Flap Reconstructinn withfwithout
Herve Reconstruckion
Ferotid ~ Tumpur, Total Parotidectomy with Preservationy
Reconwiruction Paclal derve
Phasryrss = Termoer, Sartial Pharyngectomy with Badiesl
Heck Tissnction with Flap

[Burgeon’s Fees.

| Bmansthntisfe Foos]

54,950 - 38,600

24,050 - 55,600
$E5G ~ 58,800

54,550 ~ 58,800

54,950 = 58,800
54,850 - 56,600

54,950~ 85,800

L4050 - 5,500
4,950 ~ 56,500

F4,950 « 56,600

B4, 050 < 8800

$9.300 ~ 33,850
£

$1.300 ~ 31,850
31,500 ~ §1,550

FLA00 - Z0R50

33,308 - 31850
T30 - $3,850

1,300 - $3, 850

5L~ 2850

55,500 « 38,800
5,500 ~ $8, 800

§5,500 - 58,800
35,500 - 32,800

35,500 ~ 38,800
55,500 - 28,800
55,500 ~ 38,500

- 32,500

$5,500 - $2,800

§)‘sna:‘vmmf**s

SLAD0 ~ 32,550
51,400 ~ 52 550

B A~ 52,558
1400 - 52,550

51,400 - 82,5

U’i
£

1400 - $2.5350

o
i




Stomach - Camogy,

B —-T’ancplaﬂ_.utmr;
P&m:was =Yarious Lesions, Whinple's Sperstion/
Totgl Pancmatectamy

v

GROUP H

Pz ~ Various Lesions, Phargegntomy. {latersl) with

Exccision of Tongue wd Reconstrzction

Through Re

Rectum - Yerlous Lesions, Abdominel-Perinest Pulls
seckion with Solp-Anal Arastomosis
Hectum ~ Varinus Lesions, ow/ere-d o Snderior

Resection, withvithuet Fouch Reconstrcting

Lymah Mode clear

Dt

teseCTien

GROUP |

Abdominal {ayvity ~ Pecsrrent Intta-Shdiehined Tusior
{Fomplicdbed} Rezartion reg

Bl Desct o Radical Pesectine of Bilar (Rolenglocatingns
{including Hepatectomy)

Bile Buct » Revision of Hiler Biliasy Stricture

Disdenum - Iumréuw, Pancreation-Buodenstionmg

ithout Splensciomy

B

fﬁngue Tumonr, Blosseckumy with Radical Nack

Tousils - Tuemour, Besection with Reopnstcting

£

ving mador resection

EMA GRepLiRE om

withaut Rack

Heal Total Sastrockomy with Radicat
rance, Withdw
Tongue - Tumesy, Total Glosssthomy. with

Foas

{Surgean’s Paesl

| Betpestiticts Fevg |

55,500 ~ 53,800

5,500 - 58,500
$5,500 - 53,300
$5,500 - $8,800
$5,500 - 5,800
55,500~ 52,800

35,500 ~ 38,800

BLAUG ~ 52,550
1400~ $2,550
35,400 ~ 32,550

51400 ~ 52550

31,400 - 32,550

| Surgann’s Fers |

Hrigenthetists fees|

P00 ~ F1L.000

$7.700 4 321,000

$7,700 - $12,000
57

¥
PO - BE, GO0

57,780 — $1L000
BP0 - 511000

R R

s

$1.250 - S350
33,950 - 53,050

S1,850 - §3,050
$1,950 - £3.080

$4,5950 - 33,050
$1,950 - $3,050

GROUP A

Ear ~ Haeamtont Sermng, Evarustion

GROUP &

Ear - eformsty, Lobule Reconsbruchios finilateral)
Ear - External ﬁudit@w NE{%&EL Abzcess, { ;:maw
Ear - Fispeige
Egr~ Mizrotia, %egwsttmmng af mhule.

o ~ Sebcaous Dyst, Exciston
Ear - Yarkous Lesions, Myringstnmy (Sriple)

GROUP €

Ear ~ Daformity, Lobule Recongtraction {Biateral)

Ear {Middie} — Yarious Lesions, Explovation and
Trapanstomy

Ear {Middle} - Yarous Lasions, lmsertion of Tube for
Brainage fnclaiing Nycngoten

Ear -~ Cauli wrregtion

fPioaser Ear, €

Bar — Harstrisis Obturans, Removal

Ear - Lavaration {Full Thicknass), Repair

Ear - Microtia, Dreation of Post-aurivalsr Sulcas wig
S Geaft

Ear ~ Polyp, Kemowval

Ear - Various Lesions, Fenteplasty

GROAUP [

Aufitery Mestos (Extesnal) = Tumour; Removal
Ear = Dafrmity, Compusite Graf

Ear - Defonmity, Correction (Unilateral}

Far - Drosbists; Removal

Ear ~ Fartial Smiputasion, Retonshraction

Lar - Pra-Auringlay Shos, Excizion (Unilatesal/Bilsteraly

Infected)
Eay ~ Yarfous Lesions, Fenastrition {pération
fastold - Yaripus Lestons, Bhiftessticer of Cavity

EMA Sursrriwygen Fres o 43

Yympanic Membrane - Perforating, Cauterisation/athermy

Ssgean’s Fees

3330= 3550
5330 ~ 3550

§ drsrithetiars Fues
M

00 - 3270
2060 - 5270

Segiu's Feas |

$500 - $820
S - 3820
5504 ~ 5820
5500 - 3420
$500 = 5380
$500 - $820

iﬁ»nawstha’b s Fites |
SE - S3A

[Bnaesthotiohs fase

B9O0.~ $1680
SO - B, 850
3O~ 51 8505
FUE0 — 51,650

$990 ~ 1,650
S500 — $31,550

Swegsen’s Foes|

RN = BEAG
330 - $44n

£330 5440

230 - $440
4350 ﬁﬁuﬂ
3505440
330 ~ 34l

L% {ﬂ\

Lol i

S330 - Baat
S330 - 344l

Frever e
§ fanpsthetis?s Fes :E

31,750 - $2,850
31750« 32,850
$3,750 - 32,854

1755~ SE850
$5.750 - 55,550
S1,750 ~ SEREG

$LI50 - $E850
1750 - $2 850

-

£430 - §77%
4365 57




GROUP E

Ear ~ Congenital Atvesta, Reconstrucking of Exbarnal
Auditory Camal and Midile Ear

Ear '~ Conganital Lestoh, Mestoglasty

Ear < Dformity, Comsetion {8 Hateral}

Ear - T_;n‘;}anm}iﬂf‘ :

Ear ~ Vavious Lesinns, Ossicular Thain Reconsizuction
with fwithout Myringoplasty

Egr — Variows Lestons, Myringoplasty

Ear [Middlie) Bound Wisdow Perforation, Repwir

Ear (Midule) Varlous Lesions, Stapedectony

Erdnlnphatic Sar « Various Lasines, Transmastaid
Decompression

Masteld — Yarious Lesions, Mash oidectonmy (Lortcal)

Mastnld - Yarious Lesions, Mastoidectomy
{RadizalModified)

Hastoid - Vatious Lesions, Mastoldectomy
{Radical/Madified] with Myringoplasty

Maztodd ~ Various Lesions, Revision Mastoidectomy

GROUPE

Ear~ Longenital Stresis, Reconstretion of Bxternat
duditury Canad and Middie Tar

Mastoid ~ Vastous Lesfons, Mastaidertomy (Radicaly
Modified Radical) withfedthout Myringoplasty

Endolymphatic Sac = Varfoas Lfmms, Teanstmastyid Shunt
Peotedurs

Labigrinth < ¥arlous Lesfons, Destructionabyiinthectony

Mastedd < Yerlous Levions, Mastoidectomy (Radicaly
slodified Radical) with Myringoplasty and Dssioutar
Chatn Reconstnrction

GROUP G

Aitary Meatus (Tntermat) - Twmour, Removal,
Transabinthine Adpproech/Middle Craniat
Fosza Approach ‘

Ear {Middie) and Masteid - Malignant Temanr, Sub-tobat
Besection of Tempoal Bane

Ear ~ Total Amputation, Miciowmsoalsr Recohstracsing

[Siegeons Feen)

EAnaethetist's Fres]

42,750 < 54,400

2,750 - $4,400
$2, 750~ 54,400
32,750 54,400
52,750 - 34,400
32750 = $4, 400
52,750 < %4, 400
45,750~ $4,400
$2,750 — 34,400

FLI50 - 54,400
F2.780 - 58,400

2,750 » $4.400

F2.750 = 34,400

FEEG - 51,300

3550 - $1,200
5660 - $1,200
SBE0 - $L200
SEED ~ 51,200
5660 « 51,200
PS50 « ST 200
$650 - $1,200
SRS K1, 200

3650 - 31200
$660 - 51200

FEO0 - 51,200

BEED - 3200

[Sergaor’s Fees|

{hnzenthetist’s Saunt

$3,500 - $5,500
33,500 - 35,500
$3,500 - 35,500

$2,500 = 45,500
$3.500 - 55,500

SEN - $1,550
TG~ $1E50
BHTR ~ 51,550

5870 ~ 31,850
80~ 51,550

Sergeons fees |

{humsthetist's faws]

$4,950 - §6,800

54,550 - $6,500

$4,950 - 35,609

EMA Serwiiise an Fogs vod 4§

5300 - 51850

1,306~ L850

41,300 - 31Es0

GROUP 3

Thwroglassal Burk ~-CustyFletids, Broigion
Thyraisd - Yariuwes Leshons, Pardial Lobactomyf
Euctsion of Hadule

GROUP E

Parathyrold - Yarious Lesions, Excision
Tng«n:»ad Varfows Lestoes, Hemithyroidecton, o
fhcluding Endoscopic)

GROUP ¥

Adranals = Varieus Lasions, Mossy/Sxcizion
Parathyroid - Varfous Lestons, Re-Bxptorsting
| Thyroid - ¥arions Lesfons, Subbotal Thyrratdechorns
i Tayroid ~ Yarious Lesions, Tatal Thyyoidentomy
without Black Dissertion.

GROUP G

Agdrenals - Laparssengie Adrenileckomy

FPitutary - Yarieus Lesions, Transsphenoidel
Hypaphysertamy with Resertion of Sasal Septum
and Grafting

Thyrald = Yarious Lesions, Tital Thysaidectomy with
Block Diszection

[urgoon's Foes)

Py

[ Anpskhetians Prest
2}

51,750 - §2,850
31730~ 52,850

5430 - $T70

5430 - 5770

[ Sureons Fres|

$2750 - 54,400
2750 - 34,400

RO N
FSurpaon's Fees!

Aoantlatist’s Feeg]

5564 - $1,200
SBG0 33,200

3 ?;_s;ﬁ

{4 wmkmﬁ 1%

53,500 ~ 35,500
13,500 ~ 15,500
335,500 $5,500
13,500 - 15,500

51,500 - $1.8

SR = s_u,.sge
SERG- 51,550
5B - 1,550

e ]
i Anesthethols Fowyl

SMA Curpeions ox Fres « £5

51,300 ~ 51,550
BLL300 ~ 51,850

L300 ~ 32,850



GROUP A

Cystasoopy — with Controlisd Hedrodilatation of the Bladdar
Cystmacepy = with Upsteris Cathetsisation

Costoszopy ~ with Ursthesl Difaesticn

Cysboscopy - with 'or without Blogsy

Hasendoscopy

Sigmoltuscopy withfeithout Blopsy

vty

Usethensoopy ~ with Related Procedures

GROUP B

Brgschostopy » withuwithaut Biopsy

Bromchascopy ~ Bronchoalvsolar Lamoe

Eromchisoopy - Temshearhdal Lung

Beochostopy - with Blatation of Tacheal Stdchure

‘[\,hﬁlﬁl’!ﬁr‘hﬁ‘gc[_‘p}j_\a! {Dperativel

Lysioscopy and Insertion of Doyble 3 Stent

Tystoscopy ~ Exernal Sphincierotomy for Heusogenic
Hladdes Heck Obstruction

Colonoscogy ~ Fbesoptic, lomplate

Cystsropy - Fulguration of Fosterior Usethesl Vabves

Dystoseopy ~ Removal of Foseles Budy/Ureteric Stent

Esophagoseogy ~ Basfroscopy, Duodenascopy with Infection
of Esophiagesl fCastic, Various, Bepezt Provedurs

Esophagusoupy ~ Gastroscapy, Dundenosong with/without

dopsy

Fostoscopy

Hysteroscogy - Dlagnostic

Hasendoscoric Removal of Fishhone in Throat

Sigreaidestopy with Diatherm/Prbipectomsy Thermat
Coagulatinn/Sesection of Colorsctal Tumour

Thiracoscopy, with/without Bhviden of Plevrad Adiesions

Uretsascopy

GROUP ©

Srthsoscopy - Diagapstic

Sadder — Utholapany

Lolanoscnpy ~ Fiberoptic with Kempval of Polyps
{4 pistyns or leey)

VSurgesss Pees)

| et hartists Pens]

$330 - $550
$350 - $850
5330~ 3550
5330 -~ $580
£330 ~ 355D
SR30 - 8550
$350 « 3550
$530 - $550

$200 - 5270
£200 - 5270
$200 > S20
$200 - 4270
5200 - 5270
3200 - $270
$200 = F2T0
or i B ]

 Samman's Feas|

. H
1 nesibatisys Pesg

$500 -~ 820
3500 - 3870
5500 - $820
$500 = $820
500 -~ 5520
$500 - $820
500 < 5320

FHO0 - $820
$500 ~ R0
500 - 3820
500 - §E30
500 - S8RY:

F500 - Bad
5000 ~ BR20

3500 ~ 3520

500 - SR80
5500 - 4520

330~ B440
3330 - S840
330 - 3440
3430~ 8770
S~ 3350
R0 - 338y
$230~ 5380

$270 - §380
$270 - §390
SR~ 530
3430 « $7F0
$330 - 3440

$270 = 5389
5270~ 5350

£270 - 5380

FEI0 « B440
3294~ $380

[ourpeon’s Faes|

| fonesthetist's Fous)

5990 - 51850
FOO ~ 51,450
3990 - §1.650

Sha Laieptiwg ow Fgrs » 46

5270 - S380
§330 ~ 5440
5330 - 440

GROUP C

Codmmosesy -
of Blender

Lystostomy - with Endostopic Semoval Manfeubation of
Ureteric Caloulus .

Tystomeopy - with Endoscopic Resection/Mdision of
Bladder fack

Esophagrscomy with Dilatation

Esughagescapy with Trsertion of Prosthesiz

Esophagoscopy ~ Gastrideopy, Dendenoscapy with Tefrcrion
of Esophagsal Baseric Varfoes, Fist Infockion

Esophagoscopy — Gastroscops Busdenoscopy with.
Palypectomywith or without Removal of Forsign

iathery or Laser Dosqulation of Blesding Lastons

Gastintastingl Endoscopy (613 ~ Lazer Treatment of
Terneonrs, Strictures

Lagaroscopy — Biagnostic

Laparoseopy - Hagaostie with Hydpotubiasion

Banireaticnchoiangiogiiphic-Enduscopy ERCP

Pemutangos Nepfeoseoqy

Smatl Buwel ~ Capsule Endescogy, (Inberpratation’

Stanzeh - Percitaneous Endoscopl Gastrostamy (PES)

Testls, Undescended, Lapdreoopic FowlenStephang
{16t o Znd Stage) ’

Brgbns-renosiupy

Therapeutic Injection, Toaguiation, Clpping

GROUP D

Bronthescoptc Laser Tessbwent Tor Tamowr/Stdchures

Colonostapy ~ Fibersptic with Bemowat of Polyps
18 polyps or mpse}

Cystoscopy = with Resection of Stadder Tumuy
{less thasn 1.5 cm}

Endoscopic. Uilatation of Bliary Stricturs

Endpseopic Tnasrtion of 8ifiary Stent

Endsscopy ~ Sphinceerstivay with/ without Bdraction of
Stpnes From Comensn Bile Duct

Fallopise Tige ~ Ectopic Presnancy, Videolsparastopie
Salpingotonn Salpingectomy

$800 - 51850

$990 ~ $1,650

FI90 = 31,850
SRR~ $1.865D
FH90 ~ FL,550

0G0~ ST,650

3890 - §1,650

00~ $1,450
090~ $LA50
$RE0 - 51550
3990 - 1,650
3900 - §1,650

[Burgéony Fres]

| Ansestludint’s Faes]

SE750 - $2.850
L7500 - $2 850

£1,750 - §2,850
S 7R W SR RSN
$1.750 ~ $2,850
1,750+ $2,850

LD - S8R0

Fallopten Tube = Hydrosalpin Salpinoostomy 51,750 ~ 52,850
Eallopian Tube - Wideolsparosiopic Adhetion Lysiy L1750 52,8540
Faliopian Tube « Videolzparoscopic Luser Sarary 21,750 - §EERD
Fallopian Tube -~ Wideokparoscopic Tubioplasty $1, 080 ~ 82,850

SMA Tuoiprrineg on Fess o« 7

3430 ~ $720
43~ $77




GROUP D

Gastrobibestingl Encloscopy (51} - Laser Treatment fs:;r

Ty mursfbmmreﬁ
Hystemseogy - Endomatrium, Trenscervical Abiation/

Reserhion {Etectrocauteny, Balloon, Ricrovawe]
Husterpsoopy— Fallopian Tube, Recanalisation
Hysteroscopy — Thetapeutic (with or witheut Lazer)
Hystermscopy ~ Uering Polyzs, Remonal
Hystevastopy ~ Lrering Septum, Resection
Hystesosenpy - Perine Synechae, Resertion
Kldney - Retwograds Bafloon Dilatation of UP3 with Stenting
Laparoscopy ~ Therapettie {with Laser or other Rodalities) 31
Laparoscopie ddhesialysis (Lmited)
Micanlarygosonry withfwithout Removal of Tommir
vy -~ Lagaiiscopic Adhesion bysis
Feldis - Lapatoscipic Endometrotic Clearnss
Rigid Oesophagescapy for Forsign Body
Simail Bowsl = Double Balloon Entem&re;&fy { Matgrostic}
Sromach ~ Ingertine of Intea-Gaskric Ballobn for Ghesiny
Utesus - Hystersscopic Myomactomy [Stmple}
Utepue - Laparescopic Mynmestomy

GROURE

Sethrogeopic — Abmesion Arthroplesty

Artroscopdt - Excision of Isolated Leshons, e, Yillonodulis
Synovitts Haemasgioma

~Lareral Petinacular Release

Artrroscoplc ~ Lysis of Adhesions

Srthroseopie ~ Partial ov Totsl Menisectomy
Rethrosenpie - Removal of Logse Bodies
Archroscople < Syndvattomy

Dysbascopy = with Reseckins'of $ladder Tumaisr
{more thas LS cml

Hidney ~ Peitutaneaus Heshroscopy (PON

Kidney ~ Percutanenus Mephimpolithetripsy {PINLY

Fidney = Percutanenus Heohroseopy and Remmesl of
Feraign Body

Kidney - Percutamecys Endepyelotngm

Kidney - Retrograds Endopvelotomyy Acousice
Endopyelotomy Lapatoscopic Adiesiolysis {Extensive}

s34 ﬂf&s:nx:ﬂ.mn'aa Ferxi

{Surgean's Facsd

| Aresthetists Fads]

FLT50 ~ $2,850

$I,750 - §2,850

‘?‘1 TR0« SEBED

8T F50 w52 850
$1250 - 82850
51,750~ 82,850
$1,750 ~ 52,856
51,750 - 52,8508
51,750 - 53,850
$1,750 - 52,850
31,750 - 52,850
51,750 ~ 52,850

CELTE0 - 52,850

31,750 <52, 850
$1,750 - 32,250
31,780 « 32,880
53,750 $2,850
SE,750 58,850

$630- 5770
$430 - 5770

430 - 4700
SE30 - 37y
430 = $FF0
430 = @;

343 -

B30~ 3? ?s’)
5430~ $FH
S430G ~ G770
430 - 4300
5430 - §710
B2~ 5T
A0 - 570
$430 - §7I0
$430~ BTRG
FEBG - RF I
FA0 - ETT0

[iargeons Feus]

Apravsiiurtists Pawg!

52750 ~ 55,500
§2, 750 — 54,460

55750~ 54400
$2.350 ~ 84,400
$2. 7080 - S4500
B2 T80 - 84,400
L2, 750~ 54,400
52750 - 55,400
52,790 - §4,400
$2 750 - 54,400
F2,750 ~ 84400

52,750 ~ 54,400
2350 - 54,400

- 48

560 - 31,200
3660~ $1,200

SEAD- %1 200
650 51,200
660 - 31,200
SERD - 1,200
860 - 51,200
560 ~ 51,200

$H60 -~ 51,200
60 - §3,200
S6E0 - 33,200

BpA0 - §3,200
SBEC~ ST300

T et

GROUP E

Small Bowel ~ Towhbe Ballaon Eay emﬁmw {Therapentic,
 involving Selerotberapy, inping, Cosguiation,
Pm;pe_e:mny sic.}
itenis « Fibroids, Lapsroscopic ?»’fym@:tmgf {Tomplicaved)
Urpesé ~ Hysteroseopic Myomectoory (Tomplicabed)
Urerns < Varisus Lestons, Lapasoscopically Sssisted
Hystevecromy {LAH)
iBers - Yarinus Lesions; E.apa'mcr«pmw Asststed
Yaging Suh-Total Hysterectomy
Uersss ~ Varipey Lesinns, Lagasoscopically Asststed
Yotal {Abdorinall Hysterectomy
Witae fssisted Thorascople Surgary (UATSY - Lungs
Madiastingl Blopsy

GROUP F

Sorhenscopic Menbscdl Repstr/Mesiscectomy with

Uigament Reconstruction
Bladder ~ Laparoscopic Autoaugmantation
Esophagys - Lapamscopic Myomaectomy for dchalasia
Falfopian Tube ~ Slocked Tuhes, Laveroscopic Tubnplashy
Kidney - Lapasoscopic Nephsectonky
Lung ~ Yideo Assisted Thorascopic Surgeny (WATS)
Lobectomy
Stomach — Laparscopic bastric Banding for Ubesity
Therse ~ Widdo Assisted Thomseopic Suigery (UTS)
Trecorticasies
Thoras - ¥ideo fssisted Thorascaphe Surgary {WATSY
Pleuridasis

GROUP G

Ridney - Lagaroscopic Admenaleciony
Kidnay ~

Laparoscopic Partial Nephsertomy
- LApRruseopic Dismemberad Pyeloplasty
%g.vz%n = Laparoscopic Splenactomny
Stemach ~ Lagarastopic Fundoptication

GROUP H

Laparoscopic Coleciomy
Laparoscopis fastrectomy

SMA Bu s

FBurgeoa’s Fues)

| Amsesthetists Fees|

12,750 - 34,400

C$2. 750 - 34,400
2,750~ $5,400
2,750~ $4, 400
$2, 750 - 54,400
2,750 -~ 54,400

32,750 - $4,900

SE60 « §1.200

$E60 - 31,200
$660 - 51,200
$860 = 31,200

SO~ 3LE00
4600 < £1,200
FE60 - 31,200

e

| Sumpu’s Fous|

£3,500 < 15,500

53,500 ~ 35,500
33,500 - $5,500
REG0 - B5500

33500 - 3,500
3,500 - 35,500

3,500 ~ $5,500
3,500 - 35,500

33,500 - §5.550

FEF) - 81,550

5870~ 51,550
BEFO - 51,550
SEHE- 31550
FEID - 3:1 bt
SET - 30,550

B
SE

i Strgenn’s Feps |

54,951 - $6,800
B O 5&‘ G
55,950 - 56,800
54,950 - S6,600
54,850 — SE A0

S.,"%{Jk:« = 31 i‘G
F1200 - 51,350
§1,300 ~ $1L.850

3E300 - 51,850

L Strgeon's Faesd

{ fomesthetist's Fees|

55500 - 53,800
$5,500 -~ 38800

sy g, Frog o« 480

$1.400 ~ 53550
$1,408 « 52,550




CGROLIE A {Surmenn’s fous )

: | Abusthetist’s Feup] S GROUP C | Surgeen’s Faex) | fmesthetint’s Fi
: Comjanctive - Naevus, Bemoval $530~ 5350 E200~ §270 - Baterior Chadher ~ Hyphema, Toigation 598~ 51 ESY £330~ $440
Corfunctiva ~ Plnguscyls, Removal £330~ 5550 FEU0 ~ $2F0 Hutdrion Chamber - Various Lesons; Yitraous Remonal 55830 ~ 41,650 F320 = 3440
Tonjuncliva — Prengghun, Removal 3330 - $E5D 200 - 2270 Corfunctive ~ Prerygium, Removal with Cordunctival Graft 5300+ 31850 330 - S50
Bectralysis £330~ §850 ER0 337G Dormea —~ Myopla, Radial Hevstotomy fone eys) 5900 - 51,850 3330 - 440
Eye ~ Loncretion, Removal £330 - 3558 P00~ $27n Eye « Blabicoma, Dychediatberang/ Dyclooryotherapy 5500 - 31,850 3330 ~ 3440
Eye — Various Lestons; Examination snder Berwral $350 - 5580 L300~ $270 Eye - Glaycoms, Filteting snd Alfied Operations, SO0 - 51,850 $330 - $4a0
Anaesihesia baser Trebeoulopasty
Inciston: & Dminage of Chalezion FA30 - 5550 200« SIT0 Eye ~ Glaucome, GomlatoiwFrebeculotany £980 - 51 550 S350 -~ g440
Lacrimel Gland ~ Obstruction, Probing pneieth Ducks 3330 - $550 $200 ~ §270 By~ Butracculer Forelgn Body, Removsl from dnterior $900 ~ S1A5E 5430 - $7HE
Rase Lacrimal Duct ~ Ubstuection, Probing ane/both doves 5330 - 5550 $200 - 5270 Serpmant
Pusctal Doclusion » Oneaye 5330 - 3550 200 - %270 By = Tobraocular Foralgn Body, Removal from Posteder 000 < $1,650 B4 - S0
Segmimt
Eye ~ Povforating Wound (with Tncdeperstion/Fenlapse of 3960 - 31,650 BAA = 5720
GROUP & {Surgeart's Faug] [Avzeahiaist's Fees| el TiesueLens ineous), Repair
Auteriar Chambas ~ Glaucoma, Paracentesis 5500 - S0 $270 - 3380 e i, Dgaficn (ane/bolh oyes - 2 Mustles) 900~ 91650 $430- 5370
Conjunttiva - Linibie Tymour, Remaval 5500 - 5820 3270 ~ 5380 Fye - Yarious Lesions, Bvisceration with/itiout Isertion  $990 - S1,650 3330 - $440
el y ?"" . i i i ; of mplant Eywdids « Simple Lacerstion, Repair
Erm;:?ﬁ;; ; zgﬁsm n, Resmoval with Applicstion of $500 - §820¢ B2FC - 53RO z o ’{m?’iﬁ‘;ﬁ ﬁmn B ) . . 2?3 - 25252 ;53;3,3 - 2%;3
Commea = Lcorating: Comiancsiuat Fad Berie nf TR e : acrinal Ghand [Lacdimel Sech ~ Various Lesfony, Exciston 5~ 51,650 B350« §44
mw::;ijﬁ :;‘;f; ;FEap Conjuncrival Peritodny Bepalr of LS00~ SR SETD - 5380 ! Eezs‘m ?ﬁm !z,:,iang,, ’ixcragt%m; -~ ﬁzgg - f‘; Zﬂ;} i?g - iii-g
& vt oot ol Freink brspessde e . - i ] Oebit ~ Yarlos Lesions, Aoverior Drbitotomy 3890 - §1,650 $330 - 534
oy - f&:mnatmgi T%‘atuad (ol iavabdny Intreoruiar S50 - £820 5270 - 3380 Reting - Tezrs, Dathenmy Tryotherapy 996 - $1,650 $TI0 -S040
Structures) Repair . Beti  Tadrs. Bt qutation fLasert €500 = 1 550 533 — $440
Squing — Botulin Injection into Bxtra-naar Musete $500 - 5820 $270 - €380 HELRE m Jeafs. Tptotosgutation (Laser) TR ’
{Qne Bys/Bctuding Botolinis Unst)
e~ Hartede |esd g sa% LI siraed Frdiowdng ) e ey
Ejem;zgzsl;fisr;c;ﬁﬁ:izumg of Wound feliowing F500 - 3820 5270 - $38D GROUP O [imssona ] m et Fra)
Eyelids ~ Targorshaphy $5090 - G820 $270 - 5380 Comed ~ Photoveftartive Kerstactomy [PRE) 1750 SLRED 5430~ §770
Eyetids ~ Trichiasts, Cryntherapy $560 - SEa0 5270 - 5380 Lyenis — Photpesiractive dstigrestic Rersbertony FLPS0 - STE50 . §430 - 5YT0
Eywdids — Tumots, Sheavimg Excision 4500 = SR LT~ 5380 By~ Exophthelmos dus to Thyrotonicoshs, Rebractor 1,750 - 52,850 %430 - §770
Eyelids — Various Lesions, Canthoglasty FAO0 - F320 L2716 - G380 Becesgions {Untateral}
Tris » Yarous Lesions, Laser Tridotomy S5O0 ~882h $ATR - S350 By~ Samiink, (rj;eratiﬁsn {ome bkt epes— 5 Maseles of BLIB0 - B2 B0 4R - SPID
Tris ~ Varlous Lestors; Stagizat Tridectomy/ Erdetoing 5509 « 820 5270 — 5380 o) hokh eyes , SE50 - FL,200
Scrimel Gland {Canabicutus) ~ Yarious Lesions, Tomediate  §500 - $828 8270 - 3380 Eye = Squint, Operation [owm/buth ees — Sdiustalie FLIEN 52880 54304770
Repsin Sutures) hoth eyes 3080~ 52,200
Lacrimed Bland (Punchend ~ Various Lehons, 3-Smig 5500 ~ 5820 SETG - FREY g - Seuint, Operation {ooe/bollv eyes - Transposttion] FL,780 - 52850 - Sab-4vTY
Opesration both epes SHE0 - $1,200
Leedrmal Gland - Obetruciion; Insertion of Siicon Tubes F500 - SR2n SEFG - §380 $ye = Viarfous Leshons, Estchstion with/without Tnsertion - S1.750 - S2.850  $430 - $770
Lens — Yarkous Lesiies, Bemoaal of Intrancular 3500 - $320 270 - S8R0 of Tmptant
Astificial Lens Fyrlids - Ectropion Entragion Domrectiyn 55750 SR A5 S430 - £
Lenz - Variows Lestons, Yag Laser Capmldtomy 8500 < 4520 3270 - $388 Byelids ~ Full, Thickness Lacention, Repeir LI - 32850 430~ 4770
Retise - Detechiment, Bemousl of Enciecling Silicone Band S~ 820 SR~ 3380 Eyulids ~ Hasmangioms, Tatweslesion Injestivns SLPSI- B2.B50 4305700
Reting ~ Fundal Fluoreseein Snglography 500 - 5820 5270 -~ $380 ] CHull comrse) ‘

EMa GuisElivs sy Figs - 30 SMA GHipiting ox Fres « 31




GROUP O

Eyelids — Tumous, Bxciston and Repste with Foll Thickisss
Sk Grafting

Eyelids ~ Variows Lesions, Fall Thickniss Weige Resectinn
with Repair

bmes = et (uvanile), Removal with Anterior
Vitseetomy

Long « Cataract, Extracapndar Extracking with Entmocular

- Lens Implant {Exclucing codt of tmplant}

Lers - Lataract Bxbracepsuior Extraction with
Trabeculsciomy

Lens = Yerious Ceslons, Secondary Triserbon of Tntreocaler
Lens

bt - Lamtracture, Becanstruction Tcluding Mucous
Mernbrame Grafting angd Stent Mould

Oebiit ~ Tusnous/Forefgn Sody, EnucleationMemma

Witrenus - ’&(&nﬂ‘us Lesions, Wtrackony {Pars Plama /¥ ‘“”'mcwai
of Siticone Ox?

GROUPE

Hlepharoplasty - Casmetic

orea « Epikerstophalda, Opemtion

Cornea = Lazer In-sity Kerstomileusis (LASIE)

Cornes ~ Narous Lesions, Trensplantation {Superficiall
Lamellzo Full Tiickness)

Eye = Exophithalmds dus to
eressions (Bilatesal)

Eyelids ~ Phogls, Corection

Eyelids ~ Tamour, Exchsion snd Repale with Locad Flag

Eyelids - Various Leslons, Blepharoslasty. Composite Grafe
{Ehandroscutamesin Chomdro-Mu ucesal)

Byelids ~ Various Lesions, Whole Th}cim&ss Beconstruction
{other than Tk Subise paby)

Latrimal Blamd ~ arnes Lesions, Sacrpavystothinostomy

Lacrimal Gland - Yarions Lesions, Dacryon ystorlinnstomy
With Legter Jones Tubs

Lens ~ Cataract, Extraction with Tekrsocitar Eens Trovplant
and Trabecutectamy

Lens - Lataract, Extraction, Phamamz;flszmamn with benx
impiant

DebiE ~ Tumeout, Benteration/Hap Recanstructon

Cirbit « Variows Lestons, Decomprasshn {Bilateral)

Throtodoosts, Retractor

Surgeo’s Feez

Ssesthatists FE&§§

31,750 - 2,850
$LT0 - 32,850

FET50 - 52,850

P4

BLT50 - 82,85
$1750 - 82,850
F1L750 ~ 52,850
33,750 - $2.850

SL750 - 52,850
1,780 — S2.850

B4R - ST

$430 - §770
$430 - §770
$430 ~ §770
1430 25770

3430 - $FT0
5430 3770

[Straeny’s Fops]

{Anassrintists Fros)

32,750 - 44400
$2,750 ~ $4,400
S2,750 - $4,400
52,750 - 34,400
$2,750 = 54,400
S2,750 - §4,400
52,750 - 54,400
52,350 » $4,400
$2,750 ~ 54,400

2,750~ £4,400
8,750~ 4,400

$2,750 = $8,400
£2,750 - $4,400

12,750 - 4,400
32,750 - $4,400

SMA GrrpsLiss v Fras 32

BEED ~ ST200
SHED - 31,700
5560~ $1,200
SE61 = $1, 200
R0 - $1 00
FEAT - 51,200
§560 .~ $1,2041
FEO0 - 51,200
3550 — $1,200

$BEQ - 51,200
$565 = 51,208

BeHG - 51,200
660 « $1,200

FH60 - X100
%650 « $1,200

GROUP &

Dt - Varlous Lesions, Decompression {Unilateral)

Drbit - Various Legions, Bxenteretion

Orbit ~ Various Lesions, Eueersd ebitotomy

Lrbit - Vepious Lesions, Reconstraction of Flony, BooF with
Bone fraft or Siastie

Rstina ~ Detachird, Resection/Buckling Dperationy
Bevigion Dpesation with Single Plomb

Reting ~ Laser Pas-Retinal Photocosgulation {Full Lonsrsey

GROUP F

Evelids ~ Various Leslons, M Multiple Plastic Lid Procedures

Eyelits ~ Various Lesions, Resonstrietios seing Full
Tifckness Flap

Kase Lacrimal Buck = Laser Dacryocystorhinostomy

Orbil  Lateral Orlitutomy and Removal of Srbitsdomy
Turinomrs

Retins - Detachments [Compled, Dperation {ribes than ohe

BlonbEacirclage)
Witmous - Various Lestons, Shmple Vitrectomy {Pars Plana)
Witrewus ~ Yarigus Lesions, Virkciony {Paps Plana/
Seherptony LemseciomyEntolaser)

GROUP G

Bioptics ~ Phabic Intrascular Lens Ymplantation aad
LASTH fewclidling cust of Tmplant and Lesar Facilitiy

Combined Cataract and Posterior Wireckasy Provaduses

Cormes ~ Various Lesiens, Tansplantation with Cata.zact
Extsaction and Intravoslar Lens Tmplaotatio

Lans » Vartous Lesfons, Secomdary Insertion of Traplany
with Two o More Points of Scleral Fixation

bens — Removsl of Teplar from the Vitssous Cavity and
Seconlary Leng Inplantetion

Oehitt = Yarfous Lesions, Recorstroction including Diital
Shiftand Soft Tissts (Craniofecial fpproach)

Mitsenus — Various Leslonz, Yirbertowy {Pars Pl

SelerotnmySilicones D9 Clant Teas

EMA Cuwiveniweg o8 Fis

i Suvgenn's Feas|

| Andusthetist’s fees]

2700 - BEAOR
2 IR~ BL400
52,750 ~ L4400

52,750 - 34,400

B TH0 - $4,400

W

52,760 « 34,400

3880 $1,200
$880 - 1,200
S680 - 51,200
$EHG ~ 51,200

$660 - 51,200

F450 ~ £1,200

§ Surgon’s Paes)

53,500 - 55,500
13,500 ~ 55,500

33,500 - 55 500
53,500 « $5,500

HE00 ~ 35,509

$3,500 - $5,500
53,500 - 85,500

H .# axesrhetist’s Foes

| Stegeonds Fan

405D - 56,500

s+ 55

51,300 - 51,850

51,306 - 51,850
55,300 - §1850

BL300 - §1,850
51300 - £1,880
$L.300 - $LARG

31,300 - 31,350




GROUP A

Cervix ~ Stenosis, Hiatation
Lendbi- Yavinus Lestoss, Punch Riopsy
Pelviz ~ Varions Lesfons, Framination umsder Anssthedis
Arethrs - CarbunclePolyp, ExeisionLaser Vaporization
Urethrs - Stenocks, Dilatation
Hterus — Insertion of Intre-Uterine Contrareptive Tevics
Ukeriis - Rebained Placents, Manusl Removal undsr
Amaesthedia
Yaging ~ drvesiafSrencsts, Dilatation
Yaging - Furefgn Body, Reminal
Yagina - Incarcerated Pessary, Removal ,
Vaging — Laowrations (Simpde], Dehriderment Suttie
Veging ~ Yarfous Lesions, Biopsy
Wb ~ Abscess, Incision & Drafbage
Wuiva ~ Barthotfr Cpst, Marsupialization [nchuding vse
of Fasary
Vilva - Haematomd, Bvayation (Simple)
Walve ~ Laceration, Bebridement/Surime

GROUPE

Saageon’s Fess |

Ea Tkt

s Faes

$330 - 3850
S350 3555
4w 3550
350 - $550
TE30 - $550
$330 « 5550
3330 - $550

$330 - §550
$330 - 5560
$330 - 5550
$330 - 5550
$330 - $550
$330 - 3550
5350 - $550

F350 = 5550
$E30 - 3880

200 - F2
SO0 - 3270

$200 - 5270
5200 5270
5200 - S270

580 - 5270
F200 - B2T0

5200 - 3270
5200 ~ 3270
5200~ 5270
$200 - 5270
5200 - §270
$200 - 5270
$200 - $270

B2 - $270
200 - 3270

{Suazean’s foes)

| Anizagthetist’s Fees |

Gand - Lesvical Incompoetence, Cerclane/Removal of Suture 5300 - $820:
Cervi ~ Large Loop Bxcision of Transformation Zone {LLETZ)  $500 5820

Cerviic - Polyn/Erosion, Tevviral Totmephithelial Heoplasia,

Cotpasonpy Biogsy Diatbermy Dayosumeny/laser Thirapy

Cevvix - Tear, Complicatsd Repair under Ssmesthesia

Clizpets - Chitoromegaly Smputation

Genitsl Tract ~ Cancer, Steging under Geweral Anaesthesia
{includes Oystosonpy Dilation & Carettage Blopsy)

Genitel Tract ~ Pedvic Syst, Ulbrssound Guided
Procedue-Aspivetjon

Implant - Sub-dermat Contraceptive, tnsertion

Tmplant ~ Sub-dermat Tontrateptive, Remowat

Uterus = [splaced Taba-Uterine Domtraceptive Devdes,
Reoval wnrder Genaral Anassthesia

thtesus ~ Genetic AbnonmatityFostel Maturity, Ulbrasound
Guhded Smstocentesis

Uterus - Genetic Abnormality, Utrasound Geided Chortoric
Biomsy

Lierus « Gravid, Segruation

Lterus ~ Hysteeoscopy, Dlagnostic

evus - Varions Lesions. Cirettage with without Dlatation

$500 ~ 5820
$500 - SH20
$EGD ~ $820
SE0Q ~ B0
RO - 5820
FS -~ $820
FE00 - SE2
500 - $820
560 ~ L820
50 « 3520
3500 - 5%20

500 - $820
500 - 3820

EMA Curpiliesoed Foas o 54

5270 - 5380
5270 ~ $380
BV~ 5380

270 ~ $380
T~ S8
20~ 380
$270 ~ 3380
SEV0 - 5380
STy - $380
20~ 5380
Farn = 55
SET0 I~ $580
SEF0 - S8

$270 - S350
5230 - 5380

GROUP B

Waging = Lacerations {Compled, Bemination under
Araesthesis and Debridemend/Sitins

Yaging ~ Simple Tumour/Gartoers {yst, Rewowval

Yiglya » Al
Vaginoplasty

Vislva ~ Bargholin Cost, Bxcision {incloding use of Laser)

Velva ~ Heematons, Beacustion (Dowplicatedy

Yubva - Imperfosate Hwoen, Himenactomy

Vulbea - Warls, Laser Vapoeisation {Small fraz)

GROUP C

Abdomen = Varbous Lesions, Explamtony {2 parotomy

Cepvin = Cone Blopsy fincluding use of Lager)

Lenvix - Ectraplon, Amputetion Repalr of Coriig
{Prachetorlaphy)

Falloptan Tube - Completed Family, Division Ligation

Owary — TumourCyst, Erdogcopic Aspiration swept for
Swtam Retriesal

Dy — Various Leshoms, Biopay

Dny = Yariows Lestons, Ovariopesy

Palyis ~ Alsoess, Draltege

Uterns - Foetal Dsarder, Ultrasound Guidad Fental Blnod
SamplingCoodocentesic

Uterys ~ Gravid, Hystemgomi

Uberus ~ Inviersion, Bepositioning

Herus — Retioversion, Venlrosuspension

bimaus ~ Tevmingtion of Pregnancy, Secomd Trimaster

Yaging ~ Palvic Abscess, Iofpotomy and Thainage

Vaging « Profapss; Ohtiteration

Yuslya ~Labial Abnormality, Labioplasty

Vol ~ Tight Introfhus, Perton’s Dperation

Vurlva ~ Warts, Laser Vaporisation {Larde frea)

GROUP D

Fallogdan Tube ~ Ectopic Pregnency, Lapamiomy

Falloptan Tube — Tibs! Pathology wthes than Echopie,
Salpingectomy

Faltopian Yide — Blocked Tubes, Salpingostamy
{Mwcredutgend}

{ Surgeon's Feest

[Boresifiniats Foos]

fa/Absenns, Detarhment of 5Ty Pedicle after

00 - 520

00« 5E20
SEGD - 2820

SEG0 - $830
S - 3820
B0 - $AR
$500 - $820

£270 - 3380

$270 - 538
ST -~ $38D

1270 - 380
£270 < §380
S0 5380
$270 = $380

[Sasgeos’s Feas)

| Srnosthetio?s Fees]

590 - 31,650
900~ RL,650
5900~ 51,650

3000~ 31,6450
000~ 51,580

$599 ~ $1,550
RO - £1.650
5950 - $1,650
$980 - §1,850

£0%0 - 51,650
£090 < $1,650
$590 - $1,6580
890 ~ 31,650
$890 - $1,650
S8 - 51,550
5900 ~ 1,880
£500 ~ 52,550
£590 & $1,550

S350 - $440
$330 ~ 5440
$330 - $440

B30~ $440
$5%0 - 440
£330 = £440
£330~ S50

5330 — R4
5330~ 5440
£330 = 5440
BB ~ S50
EI30 - B4
330~ Bas
338 < 3450
3350 3440
833 - S48

| Suagesd’s Fres}

| Esthotints Fees)

$1,750 ~ $2,880
$3,750 - 52,850

SLIGN -~ S2850

SHA GEivetide ny Fres . 59

5430 - 5770
$430 - §770

430 - £770



P

GROLIP D

Somgenn’s Fees |

Anaecthelists Foes

Fallmpian Tbe - Ectopic Pragnancy, Laparsseopic £1,750 ~$2,850

Salpingatomy, Salpingectomy }
Faliopian Tube ~ Hydrosalping, Salpingostomy 31,750 - $2.850
Fallopian: Tube - Laparcscopic Adiwesion kysis 31,750 ~ 32,850
Fallopian Tube ~ Perttubal Adhesions, Salpingalysis 31,750~ 32 550

{Macrosurgeryy
Felloptan Tube ~ Tuba-Ouarian Absress, Dratnage $1,750 - 52,850

{Teansabrominal}

Cvary - Lapatoscopic Athesion Lsis 31,750 - 52 5350
Lumny - Polyeystic Gverinn Syndiome, Ponetgre 31,780 - 32,850
{hary ~ RimoursCyst, rﬁ}r.:-aﬁhs)fee:mm;gr,ffia{p;’fmgéﬂl}nghhmeg&mﬁy $1,750 ~ 52,850
Dvary — Tomour/Cyst, Cystectony {Shnple} SE750 82,850
Lovaey - Various Lesions, Wedee Resection BLT50 -~ 82 850

Pabvls < Laparoscopy, SLaparescupy - Dlagnostie, withy FLYSO ~ 52 850
without Hydrotubation

Peluis ~ Lapamacopic Endometriotic Clearsncs 31,750 - 32 850

Utterngacral Ligansent - Laparostapic Tramsection FLYS0 - 32,550

Uterus — Endosoopic Endometsal Ablation/Resection BL.750 - 52 850
EElﬁctmtas:ﬁtergfﬁaﬁmnﬁﬂi{m%vej

Uterys ~ Fibroids, Myomertomy Simple) SIS - 52 850

Uteriss ~ Fostel Msnder, Wermopnd Suided Fostsl Themapy $4,730 - 52,850
Uterus - Hyshernscopy, Fulluptan Tube, Reranatisstion L7500 % 42 850
Brergs ~ Hysteroscopy, Thetapeutic (with or wfthout Laser] - 31750 52,550

Utgrus — Hysterpsoopy, Ubering Potyps, Remowal SL750 ~ §2.850
Uterus - Hesterpscopy, Werime Septam, Resection 51,750 ~ §2,850
Utisrus - Husterozoony, iirering Synachae, Reshetion $1,750~ 52,850
Uegus - Hysterosoosic Myamectomy [Simgie) 1,750 - 52,850
Utemis ~ Lapasoscupic Byomactemy $$imple) 31750 - $2.350

Hteous - Perforation, Repalr: tlerus - Ruptsred, Bagair $1,780.- 32,850

{imple)
Ureres - Trasscervical Endonmirtal Ablation {Baltoon/ L7650 - 52,5854
Microwave) .
Yagina - Mrests, Yaginoplasty S1,750 = 42,850
Waggier ~ Cysiposle, Repair $L,750 - 32850
Wegting - Enteroeele, Repulr/Veginal Vault Suspension 51,750 - 2,850
{Abdoming)
Yagine - Fistuls, Repady {Simple) v S1,750 - 32,850
Yagine ~ Malignant Comrdition, Yaginectomy FRarsialy 31750~ 32,850

Vaging ~ Prolapse, Celporrhaphy with Repsir of Pelvic Fonr 31,750 - $2.850
Yagina - Rectacele, Repadr $1,750 ~ 2,850
Yaging - Stress Incontiwnce, Kelly's Spertion . S50 ~ 32550
Yaglng ~ Tension-free Vaginal Tege fIVTY, Opertive Tasertion $3.750 - 52,850

EMA Gursorins 0w FEss s 50

S50 5770

$430 - STH)
430 - 5770
30~ 5770

3430 ~ §770

430 - 577
5436 - 5770
430 - 770
3430 ~ £770
5430 < §770
F430 -~ 377D

530~ 5TTD
3430~ 5770
3430 - 7

$430 - 5770
$430= $770
$420 0w 57T
$4A0 - $770
2430 - 8770
3430 - 47
$430°~ $7T0
$430 - 37H
5430 - 8770
430~ §7R0

430 - 57T

630 ~ 3776
3530~ 570
$430.~ $FT0

SR~ ST
$430 ~ 5770
S0~ 5770
BAIT - 5270
$430 = 5170
$430 - $7F0

EROUP E

Dreary — TumourComples Cyst/Termoid Cyst/Endosretiiona,
Lystectomy {Complicated)

Oary - Tumeus Lomple Dt Mermold Cystyrds metrioma,
EJc;pha‘mtbam};j,;ai;ﬁzfegm—i}n@hm‘ettnmy {Complicated)

Dvary - Tummer yst, Fysterertomy with Saloingo-
Dopharectomy ’

Qvary - Wariskes Léstons, Drarioptasty (Microsurgesy

Pelvis ~ Rectowaging Roduls Desp Fltic Endometriogs,
Cul-de-sac Dissection

Jreter ~ Endumptriotic Ivolvement, Ustaral Tiasbeton

Uterus ~ Browd Ligament Tomour, Hysterechomy

terus — Chronic Pelvic Inflammatisg, Hystarschomy

Uterus o Gravid, Hystiractomiy Tobal oF SubeTotat

Uberis < Endometringts, Hysterectotny with Awithost
Selpinge-Daphorsctamy

Uterus ~ Fibroids, Large/ulrinle, Hyomerbomy
{Cemplicated)

Uberas ~ Hysteroseapis Fynmectomy (Oomplicsted)

Ulenis - Bregrancy, Caesaread Section with Hystemetomy

Ubetus — Prolagse, Vaginal Hystereckomy with ‘withons
Pelvic Floor Bepair

Mterus - Rishiss, Repaiy {Complicated)

Utarus ~ Sub-Total Hysterectamy vithfwithout
Salpinge-Cophorectory

iHerus < Tutal Hystinactomy with fwithout Safpdngo-
Sophorectomy

Vagina ~ Fistula, Repair (Complicated)

Yaging - Maltgnant Conditon, Vaginectomy (Total]

Yaging ~ Prolapss, Crlpurcaphy with Ampatatise of Deni
{Manchester Repain)

Veging ~ Stress Incontinence, Sling/Combined Abdaming-
Vaginal CpemtionVideolapéroscopic Tolposuspension

Wuttvz — Matignaat Unndivios, Yubreciomy [Slide) with or
without sse of (aser

GROUP F

Fallogiarn Tube » Blocked Tubes Lapasoscopic Tuboplasty

Falloplan Tube ~ Blocked Tubog, Plastic Repaiy
{Microstingery Comial Reansstomosis

Falloplan: Tube - Perftubal Adbesions, Salpingolysis
{Microsungeny) Satpdngnstons

{Singoan's Feas|

{ Amanstheticts Freg)

SZ,750 ~ 54,500
32,750 ~ $h800
2,750 =44, 400

$2,750F ~ $4,4900
32,750 ~ 4,400

52,758 ~ 54,400
53,750 - 4,400
32,750 - 14,400
32,750 - 34 400
B2, T50 w §4 400

3780 - B50400
£2.750 = $4.400
$2.750 - 54,400
$2.750 ~ 34,400

32,750~ 34,409
52750~ $4,400

52,760 ~ 54,800
52,780 < 54,400
S2TE0 - 55,500
I2T50 ~ 54,500
32,750~ $4,400

$2.750 — 54400

$550 ~ 51,200
$&60 - §1.200
$B60 - 51,760

SHE0 - $1,200
SE6 - $1.200

$680 ~ 31,200
S660 - $1,200
3660 - $1.200
a0~ 11200

L5650 ~ $T.200
$650 - 51,200

$H60 -~ $2,200
$650 - $1.200
S50 = $1,200
$860 - 33,200
La60 ~ 51,200

S50 ~ $L,200

{Surmon's Fess

pAnzasthatists Faast

£3,500 - 38,500
53,500 ~ 35,500

2,900 = 55,500

EMA GrivsLivs on Fogs - 37

SEFD - £1,550
$ET - 51,550

SBFD - 51,580




GROUP F

Dy — Mibignant Tumour/Cyst, Yotal Hysterectomy
Bitlaterml Sapingo-Oopharactamy with Suwniatiomy

Uterns - Longenttel Grgan Absormelity, Flasts Sepair
tnchuding Mebophsty

Uteras - Fibvoids, Lapamstopic Myomectomy {Complicated)

Dierms - Malignant Condition, Exvended Hysterectony

{hergs ~ Yartous Lesinms, Laparoscopieally dssisted
Sub~Totel Hysterectomy

ifteyiis - Various Lesions, Lapesstopically fesisted
Yagi nat | Wstereriony kmﬁ}

Ubam* - T‘“mas Lesions, Laperostopinally Assisted

Vagirel Total {Abdvminal) Hystersctomy
Walva — Malignent Condition, Radical Yabmotomy

GROUP G

Sex Beassignment — Male to Femele

Sex Resssignment - Female to Male

Htprns ~ Malignant Condithons, Anterior Peliic Exentention
terns — Malignant Conditions, Posterior Exenteration

Tereix — Malignant Conditions, Werthetm's Dperating

Ut ~ Halignant Conditions, Werthelm's Dperstion

GROUP 3

Utsgns, Malignans Comditiens, Yotal Pelvic Bventeration

Burgeon's Faes |

[Fmsasthntist’s P

$3.500 ~ §5, 500
33,500 - ga,_a
53,500 ~ 55,500

53500 - 55500
$3.500 - 53,500

FE - §1,550
3870~ $1,550
5B - 31,550
S87O:~ §3,550
SEND - $3,550
BB - STLE50

3870~ $1.550

870 ~ $1.550

[Sureons Tees |

| Atiadgtbetists Feos]

54,950 ~ $6,600
54,950 - 38,800
54,950 = 38,500
54,5950 ~ 37,600
$4,850 ~ 96,800
$4, 850~ 35,600

51,300 - 51,850
B1,300 - 51,850
%1200 - $1,850
$1,300 - 31850
L300~ $1.850
FL300 -~ 33850

Surgeon's Fess |

§nma;fthe:*: 3 Fops)

55,500 ~ 58,800

SMA Guipriing on Feks o 58

§2,400 - 32550

GROUPR A

Mareey - Varfous Lesions, Disgnostic dspiration

GROUF B

Lymph Mode {Singls) ~ Superficial, Varines Lasions,
Exciston Binpsy

Lymphatics ~ bymphangieckssis, Limited Bedsion

Eymphatics ~ Lymphedema, Bision {Small)

GROUR O

Lyriphs Hode (Deep, Multiple) - Yadous Lesions, Pusion

Lymph Node (Bellan ~ Various: Lestons, Limited Frcision

Lympk Nede {Ternvica(} ~ Various Lestons, Bmited Block
Dissection

Lymph Hode {Tnguivat) ~Verious Lesions, timited Bxcishon

[ Surgeon’s rees]

L Ansanthotist’s Feas)

£330 - $550

200~ §2T0

{Sameon’s Fees|

[ Arspesthetist’s Fess

3800 - $820

5500 ~ 3820
SROM B2

270 B350

$ETH L 5380
$2TD 3380

 Surgeons Foes |

{ Armasthetine’s Fovs]

550 - $LEAD
$980 - $1,650
9990 - $1,650

$900:~ $1.650

Lymgphatics (Faoe & Neck) — Cystic Hygrome, Excision {Sealll $990 - $2.550

Lymphatics ~ Lymphedama, Eucision {Moderste)

GROLIP D

Lyonpl Node {Axillany} ~ Varivus Lesfons, Radical Bscision

Lymph Mode {Denvieal} —~ Varios Lesions, Burision Bl

Lymph Node {Enguinal) - Yarious Lestons, Radicel Bcisian

Lymphatics (Faoe & Heckd = Cystic Hagroms, Excision
{Moderete) '

Lymphatics - Lymehangiectasis, Badical Excislon

Lymphatics ~ Lymphederme, Bxcision [lange)

GROUP E

Lyanghy Bode {Convical) — Marigus Lasions, Radical Block
Sesection
Lymph Hode (Fermoperitomel) ~ Varlous Lesions, Rudfeal
Exriston
Lymphatics (Face & Herk) ~ Oystic
Lymphatics - Cystie Hygroms, Feelsion [Extensival withy
without Thogacotosw

Lymphatics ~ Lemphedems, Beision {Lavge % Deep Seated)

Symphietics ~ Lymphedews, Thomsor's Procedume

Heomoma, Eacishon (larged

FOGG ~ S3 450

5330 %4«’:’0
53 »’wﬁ

| Susgeon's Enes]

18U < F2.E50
31,750« 32 850
FL7EQ - 52,850
FL, 050 - 32 850

§1,750 = 52 500
53,750~ 32850

$430 - $790
B430 ~ $¥YO

{Eprpoan’s Faes)

| frraosthesisr’s Fres]

52”,. - G G
; - B S0

AMA Gyinevineg ow Feus

S860 ~ $1,200

$OEG ~ £1,200

BE60- 1,200
SE50 - $3,200




GROUPE

Marrow ~ Warfous Lesians, Harusting

Spleen = Trauma, Donserwtion

Spieers - Yronma, Splenertormy

Apleen - Various Nor-Trumatic Lesidns, Splemectony

GROUIP F

Lympihatics ~ Lymphedaeims, Mo Bxcizion & Graftiag
Spleen ~ Hypersploniom Massive Enlargament,
Splenactonmy

GROUP G

Lysmphatics ~ Lympbadema, Bxision (Extensive and
Lomplex)

Lympbatics < Lymphedema, Lympho-Yenous Anastommsic
{Micrazimgeny)

{Surgeon’s Fees ]

$2,750 ~ 54,400
$2,750 - $4,400
52,750 — $4,400
52,750 - 54,400

ISumeon's Fems

33,500 = 35,500
$3,500 - 55,500

Surgson’s Fess

$4,950 - 36,600

54,950 - 26,800

SMA Gurosiiss on Feps « B8

Sraecthanist’y Fess

BBEO - 31,200
$860 ~ §1,200
558G - 51,200
$650 - 31,200

[z :
3870 - 21,550
SE - 31,550

$1,300 ~ £1,850

$3,300 ~ $1,850

hetist’s Frey

S o Vartous Lesions; Intralosions] Stermid Infection

GROUP S, Sumeets fines|

[Fobnatmetioes Frms!

Breast fxaimbion ~ Lystic Lesions, Pine Reodie Aspiration 5330 = 4550
Tytology

Bregst - Various Lesions: Trgeut Biupsy

Lip ~ #mir Repioval by Lages Phototheragy (per freatment)

Skin and subsutanends Tissee — Alseess, Saucarisation

Shin zd Subutomious Tismus - Burns, Eschasotomy
(Limited) ‘

Siin andd Subestaneous Tissus - Wound {Large), Seonmdany £330 = 5550
Satyre

Skin and Sibicutaneous Tisses - Wound, Bebridement

Skin - Angioma, Caukerisation/ Infection

Shie - Bus (ess that 2%}, Eecision

Skint ~ Bums (mow then 1%, Dressing

S~ Mucous Membrane, Seperfidial Lacaration equaly
bess than Som, Regsir

Sk - Plantar Wat, Bachrion

Skin = Tattno {lass thun 1%, Laser Bxcision

Skin - Tattow, Repest Laser Excision

Skin ~ Narfows Lesions of Fage {Single), Excision Blupsy

Srin - Vartous Lasions, Collagan: Sensitivity Test

$330- 5350
$330 - 5550
$930 - 580
5330 - 3550

3430 - 4550
$330 = §550
£330 = $550
1330 ~ 5550
3330 ~ $550

£330 ~ 3350
£330~ 550
3330 = 5850
330 - $8aD
S350 — 3550
5350 ~ 4350

Sdn - Varbous Lesions, Tzl Dermahisasion $330 - 3550

20D« 2

SENG -~ $270
B0~ 5270
$200 - 20
200 - 32

3200 ~$270

$20G - 3270
F200 - SIFC
S200 -~ $27n
5208 ~ 3270
200 - §270

SRO0 - 3270
5200 - $2H
$zp0- 3870
200~ G0
200 - 33
$200 - 120

SEO0 ~ A2

GROUP B {Suroon's Faes|

| fezesthatic’s Faes]

Breast Bbscess - Small, Superficial

Cashuncle {Smalf) - Saucerisation B506 - 5820

Forg ~ Cosmetic Laser Photathierny {iivie 3500 « SEZD

Mucoys Hewbsane ~ Superficiat Lacention squalfiess then 35003220
3om Repadr

Fucats Membrase - Tomose/Cyst/ UlcerSose, Sxcision

Muscls and Deep Tizsue ~ Forelgn Sody, Removal

Skin and Mucows Membrane = Lacerstion flass than ar squat
B 2.5 0m) )

Skinand Micous Membrane ~ Vasfous Lesions, Ecidion
Hopsy, Lassr Ablstion

Skins gnd Subeutaness Tissie {Face and Heck} = Sgar of
less than Jem, Revision

Skim and Subcutanzous Tiesus - Defact, Fum Geaft
[Spte Skin Graft wnder 1029}

Sidn el Subcetaienis Thdie — Tiefact, Staged Locat Flap
{Dieistos)

5500+ 4820

$500 ~ $850

AMA Corpwiins on Fres - 51

$270 - $380
3270~ S350
270 - 5380
5200~ 5380

270 - $3R0
270« 5380
2P0 w S350

$
%

SV - 8380




GROUP B

Sidn and Subrstanens Tissue - Sorelnn Body
{Subcetanenns), Beninal

Skin and Subcatanenus Tissue = Haemstoma, (Lange
Coltulivis/Similar Lesion, Encision with Drinsge

Skin znd Subadtanenus Tissue ~ Hasmatoma, Abooesy
Vhmalty Similar Lesion, Incishon with Damage

Skin and Subcotaneons Tissue - Laceration {Supedficisl}
of move than Scm, Repalr )

Skin and Suboutanesus Tissue - Spharens Dysk, Baclsbon

Skin and Spbroutendous Tissue - Srus (Superficial), Exeision

Shiv - Revatoses/Warks Smilar Lashns, Eroigion
112 bestons)

Underarm — Hatr Removal Ty Laser Photatherapy
{per treatment)

GROUP

Apscess (Large, Beend T & B+ Semerisation

Breast Absoass - Dewp, Multiple aad Draineges

Breast ~ Inverted/Hypertraptic Mople, Swgfcal Bvessiong
Reduetion (Hnilstersl)

Breast = Lump/Losion (Singlel Excision
(O fwith hookwive Iotatization Mammotome}

Brazst ~ Lumg, Hon-Palpable < Bopsy

Breast ~ Mammotome Biopyy (Single}

Breast - Sentinet Lymph Node (Unilsberaty
Blopy (hodilel o

Carbumcle (Large) ~ Savcerisation

Face - Cosavetic Laser Photethermpy £ Major)

Fascin {Deep} = Ruptuss with Herrdated Miscle, Repair

Forsarms ~ Hadr Removel By Lassr Pholnthemapy
{par treatment)

Laser Drafnzge of Breast Sheoess

Laser Drednage, Debridement of Tisep Mustle Shsness

Laser Brcisiop/Saucerisation of Beeast and Deep Mustla
S

Mucous Mersbrane (Ear/Hosed Bvelid) = Laceration, Fufl
Thickmess Repair

Hucous Menduane - Deep Liceration Molipbs Lacerationg,
Repalr

Mucas Membeane - Superfcial Lacenstion move than Semt
Roepalr

{Surgears Fees |

A0~ S8R0
S5O0~ 5820
5500 - 5320
500~ B2t
3500~ 5820
4500 ~ $830
A500 - $R320

S50 - 2E20

Sormesahebist's Foer |

S2FD - 5380

{Surgeon’s Fees] [ Amaesthatic’s Faes]
S99 - 51550 5330 = F4a
000 - 51,850 3330~ 2540
$990 - §1,853 S330 ~ S440
05 §1,650 330 - 5440

3950 ~ 51,650
3590 - $1,650
$950 - $1,650

UGG %1, 550
U0 = $1,650
SO0 - $1,650
5990 ~ $1, 550
5954 - $1,650
30680 - $1,650
SO0~ EL.650
£000 - $1,650
FO90 - 51,650

$990 ~ £1.630

SMA GrRibuinE N Fery - 62

B33 = B4s
330 = Ba4
FEU -~ 440

3~ 5440
30— 440
JI0 - BAAD
A = T440

%
w5
4
=

%A A g

FI30 - SaAl
F330 = 440
3340 ~ $4en
$330 - $as0
FEH -~ P40

%330 ~ $u40

GROUR C

Pilonidat Sl

Pre-dustoutar Sims )

Sk gl Muous Membrans - Lecesation (= 2.5 tm)

Skin and Subtstanaous Tissue [EBardNose/Eypelid) =
Lazepativg, Full Thickness Bapalr

Skin gnd Subrutaneous Tissue (Face and Bedk) - Sow of
e then dom, Revisinn

Skin and Seboutansous Tissue Tefert {Deeyl ~ Staged
Tskant Fap {Divisfon}

Shin and Ssheatsneous Tiisue - Heemangiomay
Lymphangioms {Swall), Bxcizon

Skin and Subcutaneous Thssue « Buns, Bicharsbomy
{Exdansha) .

Skin and Subotansons Tissue - DeapyBxtansive
Cottaminated Boumd, Debridement

Skin and Subcutanecns Tissue - Defeck (Multiple Digits),
Staged Local Flap {Dvision) ‘

Sk and Suboutaneovs Tissue - Defact (Single Digith
Free Foll Thickness Gesft

Sk and Subcutanenus Tissoe - Defect, Pres Grafts
(5piit Skin Gl 1/2% 1o less than 2%}

Skin anil Subogtaneons Tissus ~ Larertion {Superficlal) of
wore thas Som Repsir

Skin and Suboutansons Tissue ~ Neurnfibromatosis of Face
and Heck, EBwision (Swmelly

Skin pnd Subeitanesus Tissue - Periobitel Darmnid, Seision

Skin and Sebrofaneous Tispe « Sinus {Deep, Single);
Excizion

Skin zad Sehoutaneous Fesue - Tumons Tyst YloarScar,
Exrision

Skin and Subcutaneous Thsue — Tumeur; (yst /Uices (Deep),
Lipoma Eericion

Shin - Bums (2% to 59%) Exclsion

Skin ~ KesatosesWarks Similar Lesions, Bdcistan
{2t 4 Lesions)

Sin ~ Bucous Membrane, Superficial Lacerstion more than
Som, Repair

Skin Flantar Warts (Multiple), Brcision

Skin Scar; Removat of Tissae Bgander Prosthesis and
Revision of Scar

Bkin ~ Scay Revision with Z-plasty

{Eumene’s P |

Lsnaeserio s faed |

S0 - 51 G50

$980 - $1,650

font ~ $1,650

Sl - B1,0850
2090~ §1,550

$940 - §1,650
590 - 1,850

jeENe $1,550
3990 « $1,850

5 - $1.650
ERGS I R ]

£500 ~ $1,559

$MA Gornmiing oy Eipr . &3

$330 - 3449

SB35 5450
$330 « Ra40

£330 ~ FadD

5330~ 540
3330 — Bo4l

330 = 940
330 - 344D

45 hh

$530 -~ S440




GROUP O

Sigey « Subeutaneous Tissue, Yarous Lesions, Emplents
{Chin, %ose] Reroval
Skin = Tettoo {1% 10 2%, Laser Baidion ‘
Skin < Yerious besions of Facs {2 2 3}, Excision Blopsy
Skt - Various Lesions, Abrasive Therapy {Limited)
Ehin'=Yarious Lasions, Insertion of Tissus Bxpander [Single)
Subrutaneons Tosue (Face] < Obesity, Liposuction
Swest Gland ~ Axillery, Byperkidrosis, Wedgs Bxeising
Yendon Sheath and Subcitanesus Tiesee~ Ganghlan/
Soadl Beesa, Excision

FROUPD

Abdomen - Hair Removal by Laser Fhototherapy
{per breatrent)

Brzast (Nippte) ~ Yarious Leshons, Reconstruction
{Emitaterd)

Breast - Cypstosarcoms Phyllodes, Exdision »

Braast = Excision of Accessory Brepst fAxillary) [Untlataal)

Bregst ~ Gynecomastid, Reduciion {Unilatenl)

Breant - Hypoplssiz, Augmentation Maemmoplasty
{Prosthesis and Unflatersl} wuchuding sost of Inplant

Brest - Brverbed ! Hypertrophic Miople, Sungical Sversion,
Fadaction (Blateml}

Breast — Lumps Lesions {2 4o 4}, Excision
{Open fwith hookwire localizetios Mammoetome)

Sreast - Mammothme Blopsies (2 %0 4)

Breast ~ Microdochactomy (Hnfateraly

Breast ~ Pt Prosthetic Tonteaction, Capsulotomy
{unilaterad)

Breast ~ Seatinel Lymph Hodes (Bilaterl)
Biopsy {Axilla}

Breast - Sentisel Lytngh Node (inilaterall
Riopsy {Taberssl Mammany

Brewst < Tumour {Melignant), Lumperiony/Segmental
Hasteckomy {without Axilla Hode Dissertion]

Botox Injection {par ares or beatment]

Lin and Suboutanecus Tissue — Laceration | Deeply
Multipte Lavsatiohs, Repair

Shin and Subndanents Tiasue — Defect {Teep) Fres Braft
{Split Skin firafb-Extensive Ankay Braft using a Mould)

{Surgenn’s Faes |

| Astenthetist’s Faes]

3800 ~ 41,650

5990 ~ §1,650
3980 - $1,650
£OB0 - 51, 550
$500 - $1H50
$590 ~ $1,850
5990 - 31,630
5900 ~ 51650

$330 = 5440

£330 - G4

5330 - $444
5320 — da4d
$530 — 3440
£330 - $440
2530~ Bha0
B30 5440

{Sirgenn’s Foes )

[Fnanstiatists feng |

$I.750 ~ $2,850
$1,750 < $2,880
1,750 52,850
§1,750 - 52,850
1,750 - $2,850
51,750~ 52,850

$1,750 ~ 52,850

$1,750 - 52,650

1,750 - $2,850
1,750 ~ $4,850
E1.750 - 52,850
53,750 ~ $2,850
$1L,750 ~ ST 850

SLY50~ 32,850
750 32850

9,750 - 42550

SaA GETREVIRE bxo FREE L6 E

3830 ~ $370
$430 - 5770
$430 - $7TD
S8 = 8770

430 - $TTD
$AI - BTG

FA30 = $T
$AB0- 57T
$430 - 770
5430 - 3770

3430 -~ 5770
530 - 5T

SE30 -~ 5700

GROUP D

SKim and Subeutaneons Tisste - Defect (Beap), Dermofat
Fasiia Graft fncleding Transplant Masde Flag)

Skim and Suboutaneows Tissse - Defert (Muitiphe Dighs),
Free Full Thickness Geaft

Skim and Subruzewmenss Tizshe = Defort, Froe Gty
[Split Skin Graft 2 to less than 59}

SKin and Subrutassoss Tissee - Defect, Single Stage
Local Flap {SimpleySmall)

Skin and Mucows Mechrane ~ Lacerstion {deep ot multiplel,
Repair

Skdm aped Subcutemecas Tissse - Hasmangioma/
Lymphangioma (Moderate), Excision

Sin and Suboutanenus Tissue - Sinys {Desp) Bivinn
[Multiple)

Swiw e Subcutameogs Tisses -~ Burs, Booision sod Soall
Futl Thickness Graft

S and Subcutanenys Tssus ~ TameirTystAlicer?
Lipoms Excision {Multiple}

‘Skim and Subcttansres Tissws - Newrofibionsatashs of

Fare and Meck, Exciston {Moderste)

Skin aad Subcutansous. Tissue - Tomtwr (Mabiguant),
Excision and Reconstruction

Skin amd Subcutaseous Tissue ~Vavious Lesfons,
Creation of Dmples (Unmarked)

Skin wad Suboutaneous Tisse ~ Yarioes Lestons,
Fat/Derrmal Fillers £o Facs per onftreatment

Skin - Bures {menethan 3% fo 3%} Buislen

S - KeratnsesWerts Similar Lesfoss, Feizion
fenoe thar 5 lesiong)

Skin = Scar (Exsension) Edtensive, Revigion

Slein ~ Scars {we} Bemoval of Tissue Expender Prosthesis
and Revisien of Scaes

Skin — Superficisl Nasal Demmaid, Budsion

Skin ~ Fattoo (Moltiplefreore then 2%}, Laser Bxgishon

Skin - Waripus Lasions, Abrsive Therapy {Extensive)

Skin - Varius Lesions, Insertion of Tissus Bipender {Twn)

Soft Tisswe ~ Tamour, Wids Evision

Subrutaneous Tissue [Labesd Kneesd Aoldesy ~ Uposuction

Suboutanems Tissue {Cheeks ! Hock) ~ Lipesuction

Sueest Gland - Axillary, Hyperhidrosis Exdiston {Lomplete)

wnt's Feesi

[ Arsisthatists Foes]

SLI50 ~ $2,890
$H,750 < L2 E50
$5,750 — $2,550

$3, 750~ 32,850

1,750 - $2,850
§1.750 - $2,850
51,750 - §2,850
$1,750 - $2,850

5L750 ~ $2,850
1,750 - 4RERD

§3,750 - $2,650
£3,750 - 52,850

1950 - 52,850
31,750 — 2,550
$2.750 — $2 850
$1,750 ~ $2.850
$1,750 = $2,550
$1.750 - £, 850
11,750~ $2.850
L1750 — R 5

BMA Gursrvisy ow Fris - H 5

480 < L5770
LSS

$230 - 5770

SAB0 -~ S7TD
S430 - 3770

5430 - 5770

$AAG - BIVY
3430~ STF0
430 - 570

4530 - 5770
$430 3770

$430 5770
$430 - §770

$430 - 57T
$430 <370
3430 - 770
3430 - 350
%430~ $770
430 - $TT0
1430 - 5770
$430 ~ $370




GROUP E

Beast - Diffuse Hyperrophy, Beduction Bammopasty

{Usiilateraly
Brgast ~ Drooping Breast, Mastopesy (Unilatesl)
Brenst ~ Exviston of fccessory Breast {odllan} (Rilabersl)
Braast ~ Lunpe/Losions 5 o faom), Extiztoy

{Open/with hoolaire | k;caimimm Maminptnme)
Breast ~ Mammotome Biopsiss {5 or mure)

st ngpm - ’f.unnsua Le*wn\ Retm Arsction @xmara;;

Bredst wher

sk~ FQA Marmcm'ng F’emnstmmm {Ueetlatmeal)
Breast — Radicel Mastectrey with Skin Giaft
Breast - Sentinel Lywoph Hodes [Bilaten )
Bty (Inbsraal Mammany)
Breast - Yumor (Malignant], lompachsngSegmental
Fastertomy with Seatined Node Blepey (Usiletenll
Breast ~ Tumowr (Malignant], Simple Mastectomy vith
Aodllary Sampling ‘
Breast - Tumour (Malignant), Stwple- Mastactoey
Breast « Wariois Lesions, Undiatessl/Subrutaneons
E‘»iast*ﬁ:ct@my
Hand ~ Bures {Mador), Baistos and Split Skin Grafe
Legs ~ Hadr Remowal by Laser Fhatothemmy fowr ritiment}
Nerve — Faclal Peralysis, Free Faschs umd Nerve Graft
{Micrsurical ~ Shene 1)
Merve ~ Faglal Parglyvsls, Free Fascla Graf
Ferve - Farial Paradysis, Muscle Tran usfer Graft
Skin ~ Burs (mose than 10%) Excision
Skin - Buyns, Excisfon and Free Skin Graft e
in and Mucous Membrang -
rumplexn). Repaky
Skin and Subcutanesus Tissue ~ Buers, Exclsion and Mafar
Full Thickmess Graft )
Skim apd Subcutanepys Tisses ~ Defect, Mrect Flap
ilress Fingen/Simitar Flags)
Skin wd Subeotessos Tiscwe -~ Defect, Free Grafx
{Split Skin Greft 5% to 10%)
Sidn end Subnitansnns Tisse - Hesmangioms
Lymiphangioma {Largel, Bxclsipn
ki zmid Subeutaneots Trse - MepmAbromatosk: of Face
Jnd Meck, Excision (Large}
ks amd Subodtanesus Fesus ~ Scalp Baldnsss, Hetr
Tza mplant {Per Sagsion]

Ehinn 2%
Laceskide kmulﬁvlt’ &

&
o

EMA Gusdguins on Fres

fsuﬁéw’a Iseesl

[Bnaasthetirs fos)

52,750 = 5400

32,750 - 58 400
S50 - S4400
$2.950 ~ 14,400

SETED = 54,500
52,750~ 54,500
£2F50 - 3«, A0
32,750~ 55
2,758 - Al
F2,750 - 54,400

52,750 ~ §4, 400
58,750 - 54,400

Us
Q)

58,750~ §8,600
$2,750 = 54,400
32,750 ~ 34400

U‘

!

50 - 54,400
T ~ 54400

50 .~ $4,400
TS - A0
B~ Bk 400

N

5P 45 44

e

5
52

M B m

¥
7
7

$2,350 = 54400
2,750 ~ $4450D

32050 - $AA50
$2,750 - §4,400
$2,750 = 34,400

BETEE ~ 54,400

- B4

$660 - 52,200

3660 ~ 51,200
3BE0 — $1,200

EE0 -~ 51,200

SE60 - 1,200
5500 = $1,200
EEED - 32200
660 - 53,280
SHE0 - 51,200
3660 - $1,200

S8R = 31,200
65~ 51,200

68D - $1.200
$860 ~ 31,200

SBED £ 41,200
SEAG « 52200
$O60 - 51,200
5650 - 51,200
660 - £1,200
3660 « SL200
660 ~ 531,200
B - R0,200
SE50 - 53,200
BBEG -~ 51,200
SO~ 1,200

$650 - $1,200

S5« $1 300

GROUFE

Skin and Subcutameous Tiasue — Tumour (Maligoent),
Excision with Domediate Slock Disseotivg

Skin and Subouiazenus. Tissue » Various Lminm_, fak
fustedoguus Aegmendation (Lavge frea) per seszion

Bkin and Subcutameons Tissue ~ Yirious Tasues, Vorions
Legions, Creation of Dingples (Bilatesal}

Skin and Subctiteseoss Tssue/Baldness ~ Scalp Reduction
[Hair Transplant)

Swheutanepus T = Obesity. Lipectomy {Tansverse
Wedge Fecision of Abdomdnsl groen/Uipectomy with
Eicision of Skind

Subcitanenis Tissue (Abdomen) ~ Obesity Liposuctinn

Subrutesieous. Tiaue (Back) ~ Lsosuetion

Subrutimeoms Tissus &E‘wmr:m - hesity i

Subcutznenus Tiesus {Thigh) « Dbesity Uposuciion

Subtutaneous Tiste [Upper Uimbs) ~ Obesity Liposuckion

GROUP B

Breast ~ Mooping Breast, Mastoseny (Bilaoraly

Bregst ~ Gynaccomastia, Reduction {Rilateval) MajorLans

Bresst - Hypoplasia, fugmentation Mammoplasty
(Frogthetic and Bilatenaly, svchding costof Tptants

Brenst ~ Fumoue (Maligrant], Redical Mastechomy

Hreast ~ Vastous Lesions, Biatersl/Sebostoneous
?ﬁss‘cﬁcmm

Hreast Malignancy - Wide Exclsion and Audllary Seamnce

Breasr « Maligrant Tamoar ~ Hastectomy sod Axillary
Clearance

Bimast - Micradochechomy (Siatenly Multiple)

Breast « Fugk Contracture, Capselectemy (Unilatemnl)

Breash ~ Post Masbechomy, Reconsbrtion (Bilateral)

Siim and Subcetaneous Teuue ~ Burng, Excision and Rajnr
Flap Repair

Shin o Subestaneous ¥
{Tross Arm/Radisl Fore &

sue— Dafect (Deep),
o bdaminal/Sh

ek Pl
Ly
Skin and Subrateneous Hssie -~ Defect (Deepd, Mrect Flow
Repade (Crogs Legy
Skin zed Spbeutaneouy Tissue < Defect, Free Grafls
Sty Shin Sraft more than 10%)

Siin and Sehoptznecus Tissue ~ Defect, Loval Flag to
Midtipls Digits [Lross Fisges/Themet/Flag/ Botation Fapl

{ Surgeon’s Faes!

{ Anarsthetist’s Faes)

82,750 ~ 54,400
SR TEL - 54,400
52,750 w 54,400
2,750 ~ $4,800

52,750 - 54,40

x~

SETE0 = BL 400
SEIB0 SELA00

$650 ~ §1,200
SE60 - 51,200
LE6) ~$1,200

IBEY - 31,200

)

Ccanstheliet s

53,500~ 55,500
5,500~ §8,500

53,500 - 55,500
w,ﬁt}ﬁ 35,500
33,500 - §5,500
8500 - 35,500

33,500 - 35,500

EMA GuspELisg on Fres « §7F

3870 - $1,550
BT - $1.550
SETD - §1,350

SEIG - SLE50
BTG~ 51550

BV~ 51,550
S8TC -~ 51,550

870 - 51,550
870~ 51550
ST - $1,550
$470 - 32,350
S8V - 1R
87 - §1.550
$870 - $1,550

570 - 51,350




GROUP F

Skin and Subcgtanetus Thwue — Defect, Single Stage
Local Flap (Complicateds Large)

Skin and Subentanenys Tissire ~ Haemangiowa f
Lymphangioma (Large and Deep-Seatedy, Brchion

Skin and Subeetenenss Tissuk ~ Nebrofibiomatosts of Face
and Meck Excision {Lerge and Complicabed)

Suft Tissus, Tumour {Matignant) — Radical Bacision

Subcutanedus Tisiue, Dhesity — Lipactomy (Ercision with
Undermining of Skin Edges and Strengthening of
Abdeming Wally

GROUP G

Ermast ~ Post Mashectoomy, Beconstrection using Yistent
Meszulocutaneots Flap (Uoilateral}

Breast - Tenor (Malignant), LumpectomiySegrmuental
Mastectoaey with Aodllary Bode Dissection/Sentine]
Hode Bopsy (Bilateral)

Bremst - Tumer (Mabignanth, Simple Masteripmy {Bitataral)

Lymghatics and Subcutaneous Tissue - Lysphedems,
Major Exciston and Grafting Skin - Weinkdes,

Partial Rhytideciomy

GROUS H

Breast ~ Bllatersl Mastectomy, with oo withowy Axiltary
Clestanca

Breast - Uiffase Mypertraphy, Bediucton Mammopiasty
{Bifaternl}

Breast — Post-Lonteacture, Capsibaciomy (Bilateni)

Breast - Post Mastecknmy Reconstruntion nsian (istant
Muscutnrutanemes Fap {Bilaterall

Basast - Post Mastectomy Reronstrudticn tsing Transverse
Rects Abdominis Muscutoostanenss Rap (Unileterl)

Breast ~ Post Hastectomny, Bevonstruction using Transverse
Beutis Alxdomists Muscolocatanenns Flap {Bilaterat)

Breast ~Tumer {Melignant), Modified Radical Masteckomy/
Mastectomy with Axillary Thesiance {Rilatetat)

BerveFacial - Paralysis, Fres Beacie and Merve Gratt
{Mivrosurgieal - Stage 2}

CSavmeon's Foer] | Apzesthetis’s fens)
53,500 ~ 83,800 SE7D - 313550
$3,500 ~ 85,500 SBFD - $L.58D
$3.560 - $5,500 $870 = 53,550
3,500 - 5,500 $870 ~ 51550
3,500 - $5,800°  $870 -51.550

| Smegaan’s Fees] | Bmmstietint's Foes]
S4U5G - S5500  $1,300 ~ 31840
$HA50~S6,600 51300 - $5.850
S6050 - 36,600 51,300 - $1,850
5950 - BEE0T BLIO0 - $1.850

i&uwmm’s Ftezi

| Apassehetists Foos]

45,500 18,800
§5.500 ~ 58,800

35,500 ~ $8,800
$5,500 - $5,800

35,500 - $8,8640
5,600 = 58,300
$5,300 - $5,300

35,500 - 38,800

SMA Gurpbring on Pers - & 8§

FLAGD ~ $2,550
$L400 - $2,550

$1.400 - 22,550
$1.400 - 52,550

SLAGY ~ 32,550
$EA00 42,550
SLADD = 52,550

$2.400 — §2,550

| Aomesthetist’s Fees)

GROUP H Surgeon's Fees|
Skin and Subeutereons Tizsue ~ Defect [Deep), FreeFlaps 55,500 — $£.800
Skin and Subcutanecus Tissue ~ Heemangioma/' 55,500 ~ 58,800
Lymphangiving (Extensive smd Compled, (Buiston) ) .
Skin aod Subcitanecis Tiesws - Nepofifvomatosis of Face 55,500 ~ 58800

wad Reck, Bxcision {Extensive and Compled

Skin « Winkdes, Totel Rhytideciomy 55,300 - 33,800

Subcutanents Tissie ~ Ghesity, Badieal Abdominnplasty with 35500 - $8,200

Fegair of Abdominal Wall and Travspositien of Umbilins

Skin and Subcutanecus Tissme - Tunur Haemangioma f
Lymghangiona Excision {Edanstor amd Uonplas) and
Free Flap Beconsiruction

$5,500 - 18,500

A CriveueNe oy Faga « B9

FLAN0 52,550
53,400 ~ 52,550

$1.400 « §2,550

FLAOD - 52,550
$1400 - 32580

$1,400 - 52,550




GROUP A

Pents - Paraphimpsis) Phimesiz/Reduction Prepes;
Chreumrising

Pands = Penile Warts, Laser Vaporisation

FPesls ~ Prigpism, Dacompreszion {Aspirtion)

Fends - Various Lesions, Excision

Prewtate ~ (yst, Transurethral Ultrasound Gisded Aspiration

Progiate - Various Lesiong, Merdle Blopsy

Sesivad Vesiches - Various Lesions, Transurschial Hltrasound
Guided Aspiration fon

Tastis - Undescended Bctopic, Serondery Detachment from
Thigh '

- Verious Lesions, Biopsy

Tes

GROUP B

Penis — Paraphimosis/Phimosts/Reduction Prapars,
Laser Dircumcision”
Peris — Hypaspadias, Comestion of Chordes
Ferds ~ Hypospadizs, Mentobouy & Hemicreumcision
Sparmatic Cord - HydroceleVericooels, Removal {Unilateral}
i Cord ~ Spermatocele/Epididimal Cyst, Becision
Spermatic Cord - Yarious Lesions, Bpididymectony
Testls - Various Lesions, Exploration Repair
Testls -~ Varlous Levions, Dschidectomy (Simple)
Yestis — Yarious Lesions, Urchidoplasty
Ve Desferens - Yarious Lestons, Yaseckany
Va5 Deferens - Variows Lasions, Vasoupidicemonsaphy &
Yasovesicubogrphy

GROUP ¢

Perils —Epispadias; Repair not nvolving Spincter
Feach stage}

Pewds ~ Hynospadies, Seoondary Domection

Penis — Trawnz, Repalr of Laceration, Fracture Freolving
Laverpous Tissue

Eends - Tumas, Smputation {Pardat)

Prostate Gland - Abstess, Retropubic/Endnstopic Drainage

Prostate Gland ~ Varous Lesions, TUR Blopsy

Speratic ford - HydmceleMNericovele, Removal {Bildterml)

330~ §550
3330 ~ 5550
$a30 - 5550
330 - 5550

£330 - 5550

Burgen's fens

Fnanhaters Fess |
200 = $270
§200 4770

S0 - SET
OO - 5270
S - §27C
3200 - $270
320 - F2UG

200 ~ 5250

S0 - $¥

Armasthetist’s Fpi

$500 - £800

500 - £220
SO0 - 3820
$300 ~ 5820
F500 - 5820
500 - SR
$500 - $820
5500 - $520
500 ~ £520
$500 ~ 5820
$500 ~ 5530

3
%

S - 5380

F3F0 - 8380
5270 - S380
5270 - %380
$2370 - 3580
B0 ~ 5380
290~ 5380
$270 ~ 3380

27D ~ 3380
SEF ~$38D
3270 - 4380

SMA Grinsiing o Fexs « TR

i:i«i:r’gacm’sr Pezs ) | Aaeesthetiots Fees ]
5900 - $1,650 S350 = L4450
5900 - 51 AS0 5350 « 5440
5950 ~ $1,650 5330~ $440
5590 ~ $1,550 S350 - B440
$990 - $1.650 5390 - 5440
1990 - £1,650 3330 - $450
5990 « §1,550 5330 - 3449

GROLIP

Testis ~ Undesressded/Ertogie flnftatersl],
frchidopenyy Trensplantation with Hermia Bepslr

Tustis - Various Lesions, Duchdtectoeny with Complete
Excigion of Spermatic ol )

GROLIE D

Fendy - Episparias, Repair fnvalving Bladder Neck Clostrs

Penis ~ Hypospadtas, Comection of Chordes with
Iramsposition of Prpuace

Penis ~ Hynospadies, Uretheal Reconstruction

Penis - Payronie’s Disease, Dperation !

Patyis = Priapism, Decomprsssion {Shent Qpesstion)

Panis ~ Trawme, Repair of Salions

Fanie ~ Timoir, Amputetion {Total)

Proskate Gland - Yarious Lasions, Insertion of Sest

Prostete Sland - Various Lesons, hblatios M¥icrowavey
Laser Radinfrequency)

Prostate Glend ~ Yorious Lesions, Prostatectomy {Open)

Frastabe Gland ~ Varous Lesions, Transurethud Ressction
of Progtate (less thamn 3 nm)

Tastls — Undascended/Ectoply [Bilateral), Drohiduprigy
Transplantation with Hesnfr Repair

Yarirovely - Yarious Lesions, Vericioeiactomy
[Microstreal]

Was Deferens - Yarbous Legiens, Reanashomosts

Was Deferens ~ Yarious Lesions, Vasospididymostony

GROUPE

Fasmis - Hypospedias, Urethral Beconstrictivn & Tomecting
ot Lhordee

Fesis ~ Trawme Reconstraction {2nd Stage)

Pents — Various Lesions, Insertion of Fenile Prusthedis

Frostate Bland - Verious Lesions, Trehsuthisal Ressetion
of Prostate {more than 30 gm}

Yastis ~ Undestended, Ectopic, Drehidopay with
Wicrwascelar

dnastomosis Vas Defesens - Variows Lesioms, Boloration
{Microsusgical) and Testicular Blopsy

{ Sungoon’s Fras

[ dpzeschetors Feey]

960 - £1,650

$230 < $440

[Retngesars P

[ Araestbarist’s Feea]

§1,750 = §2,850
§1.750 - 32,850

TR0 - 52,850
BL¥50 ~ S2.850
51,750 - SZ.050
BT ~ SEA50
$1750 - Ba. a0
£1,750 - 52,850
SL750 - $2,850

31,750 ~ 53,850
$150 ~ 52,850

$LTED ~ 52,850
FLFHY - B850

$1,750 < 28,550
$1,750 §2,550

B O
FARG ~ &770

3430 - 7T
%430 - £770
FE3 - $10
430 - 570
430 - 3770
§430 - $FTY
5430 - $T70

§430 ~ §F79
S50 - 51,200

SER0 - $1,200

S4B w STF

ISuwgesa’s Tees|

{Angestherivt’s fees]

52,750 - 34,400
2,750 - 54,400

$2.750 - $40400
42,750 ~ §4,400

2 750 - 56 40

3

por]

b

Py

g

B 34,400

L=l

v

EMA Gureering sx Bigs W07Y

$660 ~ 31,200
$660 - 31,200
3650 - 91,200
$560 - 51,200
§360 - 51,200

5660 ~ F1LE00




[
o

&

GROUP E

oz Deferens ~ Varinus Lashine, Reanastomeos
[Microsurgioal}

Was Deferens - Various Lasions, Vasoap
{Microsurgical)

W

GROUP F

Penis ~ Tesuma, Reconstraction (Ist Stege)

Passte — Tumoor, Amputation (Totsly vwith Slack Mtsection

Prostake Gland = Yarious Lesions, Yotat Prostatecriny
{Tpen)

Testis — Tumour, Retroperitaneal Lymoh Hode Dissection
following Orclideciomy

GROUP G

Panis — Traume {Amputation), Micrssniar Reatfachiment

Surgeon’s Fees|

| Hmaestfrtisrs Faes|

52,750 ~ 54,406

52750 — 54,400

S860 ~ 31200

$860 - $1,200

{ Surgean’s Feas)

[ paesthatiors fees

$3500 ~ 35,500
$3,300 - $5,500
53,500 - 35.500

3500 55,500

$EF0 <S55
2870 - $1,550
$570.- 51,550

70 - 31,550

Sudgemy’s F'ees§

$4,950 - 56,600

SMA Cuornrttyr on Fees - 723

{ Apaesthatist’s Feax
$1.300 ~ 51,350

GROUPA

LIPPER LiMB
Fpptication of Full Plassers
Rempval of Flaster Cast Under dnaesthesia

LOWER LIMB

Application of Rull Plasters

Removel of Plaster [ast Under Anmssthesiz
Stmple Wedge Excivion fAvibston of Tne Heil

GROUP B

UPPER LI

Serompression of Tendon Sheath and Symovial Blogsies
{eg. Trigger Fnger)

Drainage of Abstasses (Sliperfiial)

Manipulation and Reduction wnder General Anaesthasth

for Breenstick Fractures aad Sieple Dislocations
Hinor Skin Graft v

Zadik's Dpertion or Matrbeectony of Toe Hails -

EPIME
Primary Application of Lucaliser Lasy, Full Body Jacket
and Minnersg Jackst

LIOWER LIMB

Incision and Deeinage of Superficial Mhecesses

Hanipulation and Reduction of Greenstick Tradtumres
and Shgle Dislocation

Ramoval of Sirple Toplens

GROUP O

LIPPER LIMBE

Amputation - Siagle Digitwith Reconstruckion
Terminatisation

Detomprassion of Carpel Yunnel

Tecompeession of Trigoer Thumb

Deainage of Deep Muscle Kbsoess

Excishon — Arthroplasty of Smisll Joints

L Anaisthetist's Fees]

$330 ~ 3550
E13G ~ 8580

200~ 5270
2005230

$2060 - 3270
300 - $21
3200~ 3270

| Surqenys Fees)

[ Anaasthetists Seey]

500 - $320

F500 - 5820
$500 - $820

50 ~ RE20
F504 - 5820
B500-- 820

500 - S880
SHON = 5870

§290 ~ 3380

270 - 5380
$270 ~ 5380

$2F0 ~ S380

SZTQ < 3380
fe¥o ~ 5380

5270 - 8380
$TT0 - 5380

S2F0 - 5380

[ Araesthatist’s Fous|

BIRG - 51,650
£990 — §1,650
JU50 ~ §1,830
£990 - $1,650

-

FMA& GurseriNg ox Freg v T3

£330 4440

£330 - 3440
F330 - 3440
5350 - 5440
S330 - Ba4n




GROoUP C

Excision pf Genglion and Small Lumps

Esetsion of bower End of Ubne

Excision of Mlecranon Busa

Evcision of Radil Head

Encal Skin Faps:

Major Destoughing

Major Slan frefts

Wanipalatiog and Reduction under Local or Regians)
Anmexthesia for Fractires abd Dislteatinng

Weil Bed Regeir )

Romeval of Beep Implents

Bepair of Single Extensor Tendon angd Simple Tenotomy

Simgde Urainage Piotedie iy Osteomyetitls and Septic

Hribritis
Wioued Debridement of Mitor Chesh Hand

SPIME .
Application of Skull Talipewm

LOWER LiMB

Fempirtation of Shagle Sigit

Excisinn of Gangltion and Smel), bumps

Floating Dsteotony of Gne Metalomsal

Fiajor Destoughing :

Prireary Repaic of Tendon {other than Tendo-Achillesh
= Single

Removal of Deep Implants

PFepair of Single Periphesal Berve

Wisurd Bebridemest of Minot Crust Enfury to the Foot

GROUP-IX

HMEAD-FALE
Mailiz, Alveolar Cleft Tneomplete], Bone Braft

UPPER LIMB

Complicatad Banoeal of Implants

Decompression of Meve Entisprest Syndromes,
Cubital Tunnet, st

Ercision of Bapign Tomour in Hand

Fascintomy for Vaseular Ensuffidency

ez Fees]

| Arrsthetisr’s Feasi

5990 - $1.650
990 - 31,550
SOR0 - §L650
$950 - 51,650
F080 - SLE50
3050« S1.650
FO80 - B1,E50
5080~ $1.650

4505 = $1,650
500 ~ 51,550
SH90 ~ $1650
SOO0 - §1,650

a0~ $1, 550

3960 - $1,650

SH0 - 51,650
5980 - 51,850
2980 -~ FT.E50
$990 - 51,650
3980 ~ 51,850

3960 - $1.650
480 — §1.650
3090 - 11,55

$330°- §440
§330 — 3440
5330 - §440
$330 - 5560
350 - 5440
£330 $H40
$380 - 440
£330 3540
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§335 - S940
5330 - 5440
AN - Ba40

FSusmenrs Foes)

{dnaesthotisr's Fees |

31,750 ~ §2,850

121,750 ~ 52,850
52,750 - 52,850

SHA Toiorliny ex Frue « 7

GROUP

Percutanénss Fixatide of Supraconidylar Fractises jn
Chiledran

Reduction and Interal Sxation of Phalangeal Fractures
and Metacarpal Foartores

Redurtion and Internal Fixation with Wires and
Jensien Bamds of (lecrmnn Fmotee, Condylar
Fractures, efs

Opes Beduction, Wound Debridemert for Domprund
Fractuess and Disloeations

Perrutatiests Wirlng of Phalangest or Mefacarpal Fractures

Primary Repalrof Flosor Yendon (Single)

Synmvertomy of Digit

Sywvactomy of Fesorand Brbensor Yendons
Synovectormy of Small Joints

Winund Debwidement fior Sajor Crush Imjuries of the Hand

SPIME

Retenss of Yordicollis

Remousl of Spinal Tipdant - Simple
Verbehmplasty - Sinols bevel

LOWER LiMB

Arthendesis of Single Sall Joint

Arthrotomy of the Hip '

Srthrotony of the Enss

Complizated Reawal of Tmplasts

Corvecthee Surgesy Sor Hallon Velgus ~ Smple

Devompression of Nerve Entrapinant Symrdrote

Bxchsion of Poplitest Cyst

Floating Ustectormy of e or mire Wetatarsals

Masipulation and “K" YWire fixation of Fractimsy
slocation of the Foot:

biisor Frocadures for Club Foot, g, Blongation of Tendons

Cpen Rediction sad Dnternal Fixation of Wisss, Slogle
Sevew o Temsion Bands, g, Malleolar $raciyre

Open Redurtion and Wetnd Debiridement of Sompoing

Fractme and Pislocations

Patalloctomy

Primary Repalr of Yendan - Multiple

Secondany Repair of Tendor and Primary Repait of
Fendo-Arhilles

Simple Brainage Proceduies for Usteonmeliths

SMA CurtELing ou Frgs »

Diuimpron’s Feer]

ihansthebists Fua]

3,750~ $2,850

FLIE0 ~ 52,850

SI,750 ~ 53,850
$LISE < 52,850
$LF50 ~ 32,850
31790 $2.850
LT~ $2,850
S TEO~ $2.5850
51,750 ~ $2,850
5750 52,850
$1.750 — 52,850

31,750 - 32,850
$1,750 - $5,550
$1,750 ~ $2,850

FLFE - 52,850

g

Ak

$430 - 3730
$450 - 5770

BABG - 57T

$430 - $770

5430 4§77
$43G ~ 5770
T30 - £7FG
$430 - 5770
$430 - $370
SAH - $TTG

S439 - 77D
430 - ST
F530 - 870

430~ 377D
SA30 ~ ¥
430 < 570
$430 - 5770
430~ 5770
B30 5779
F43D 8§77
5450 -~ 5770
5430~ 3TT0

5430 ~ 3770
$430 - $T7U




GROUR D

Simasll Juing Arthreplashy e, Fowlers
Symoveckomies of Swall Jedet

Wornd Debridemant of Major Cresh Igiriey 1o the Foot

GROUP E

HEAD.EACE
Maxille . Alveotar Cleft {Complete), Bone Graft and Closure
of Hasobeoral Fatulz

UPPER LiMs v

Amputation Fawimal to Metacarpals o Multipte Digizs

Ampatation of the Grmor Foresnn

Arthroplasty of Sl Joinds - Rephacement, eg, Siastc
Joints oy Total Joints ‘

Arthoscopie Dperations, eg. Removsl of toose Bodies
Shaving of Triangular Cartilege and Blopsy

Aetheosropic Shoedder Procedure, ag. Sub-Strmriio
Proompression

Lomection. of Syndactyly or Polydackyly

Lommekive Surgery for Bone and Jnint Deformities and
Lorfractwres, vy Osteotomies

Extensive Curettage; Debridemert and Trigation for
Ustadmyatitis or Sepbie Arthritis

Fasciobomy for Dupmpsren’s Contractures

Fraation of Scaphoixﬁ Fracivres

Mater Buiston of Bewian Tamours, Humartoma, eg Lamge
Haemangiomas

Major Soft Hasues, Muscles and Terden Release in
Deformities and Contraciures of Cerebrat Palyy

Open Bedection and Intemal Fixation of Fractuses with
Plates, ¥alls, Rods, g8, Uperation on the Caviele
{Fracnares and Tislocation)

Primany | o Multiple Flesor Tendons {2 4043
Rapair of Multipte Extensor Tendons

Synoveckomies of Large Jnints
Tramspofition of Nerve with or withowt Condylechory

SPIME
Removal of Spinal Implant — Complicated
Vertebroplasty ~ Moltisls Level

{Smegeon’s Fops]

{Armosthetist’x Foes]

$1750 - SERED
51,750 ~ §2,850
$1,750 — §2,850

5430 - 5770
$430 - $770
$430 - 5770

T AsarsthutisUs Fons |

$2.750 - B4, 400
32,751 ~ £4.400
2750 — 55,400
F2,750 ~ 56,400
£2. 750 « 34,400

52,750 54,400
$2.750 ~ 34,400

52,750 ~ T400
52,750 ~ $4,400
52,750 ~ $4,400
52,950~ 54,400
L2750 54,400
52,750 = 4,500
$2,780 - $4,400
52,750 ~ $4.400

$2,750 - 34,500
32,750 = 54,400

52,750 - 54,400
$2,750 - 54,400

AMAGrIing i RE an Fris o ¥ 6

650G - 31,200

BEE0~ SE200
5660 ~ $E200
SEG0 ~ 55,200

600 - $1,200
SBEY = $1,200

3660 - 51,200
3680 - 31,200

RO60 ~ 51,200
5660 ~ 51,200
LHED ~ §L,200
$BE0 - §1,700
$B50 542,500
4680 < $1,200
650 - §1.200
L6503 - §1,200

$660.- 51,200
5860 - 3,200

$860 - $2,200
S50 ~ SLEN

GROUPE

LOWER LIMB

Ampatation Proximal o Metakardals

Ankde Fractores and Gidlocations ~ Open Reductins snd

Frtermal Fixatfon

rihroscopic or Dpen Syrovectomies of Knees and Snbiss

rihroscopy ~ Thesapesticr Sebridement

Arthioscopy ~ Therapestic: Fhafion of Dstenchandritic
Eragment '

Arthroscopy ~ Thempentie: Leteral felease

Hrthmoscopy ~ Theyapeutie: Wendsectsury

Asthmsoopy ~ Therapeutic: Resoval of Loose Body

Mrthrosoopy - Theraprutic: Syncesctomy

Coreective Strgery for Hallux Valgus — Complex

Epiptwsindests and Eplphysinlysis

Extersive Uminage, Cavettagt with Irdgation for
Osbpomnyalith or Septic Arthits }

Exterpil Foeation, Trremedellany Nalling High Tibial
Quteotomy

Bxbernal Fieation, Intramedullary fail without Tnteriorking

Hizdor Bacision of Banfgn Tumouss

Mar Soft Tissues, Masely and Temion Belease, eg. Db
Frusk, Lerebral Faloy

Dpenations for Ragurrent Dittocation of Batells and

A
A

Chomdrosnalacia Patells and Fisation of Pateliay Eracturss

& e

imary Beconstroctive Prmcerdures of Knee Ligaments
Reconsteuction of Tendo-achilies

Serondary Ligamentous Reconstractive Procidires around
the Knee, eg. ALL Bepairs

GROUP B

HEADFACE

Maxitla, Alveslar Ueft (Bilatersl) Bone Graft and Closere
of Bifatesa]

Hasniuces] Fistula

UPPER LiMB

Arthrodesis of Large Joints

Archeoplasty of the Shoubder o S Jolols, se. Skin
Arthroplasty

Aethroscopic Shoulder Brozadure, ey Shoulder Stabilisation

FSurgeons Fees]

| Ansasthetisy’s Fimst

32,750 — 54,400
S, 750 ~ 54,400

FAT50 ~ 54,400
52,750 - $4400
B2,750 ~ 55400

2750 - Sa 00
32,750 ~ 4,400

32,750 - 58,400

52,750 = 35,400
52,750 - §4,400
52,780 55,400
S2,750 - 54,400
§2,750 - 54,400
32,750 = 54,400
£2,750 - 54,500

SE.750 - 34,000

3660 - 33,200
053 ~ $1,200

SERT <53,
5860 - 81,200
SEBU - 41 2040

$360°- 47,200
SEGY ~ 52,200
RERG - ST 200
E650 ~ §1,200
$O60 -« 81,200
$660. - $1,200
§660 ~$1,200

$660 - $1,200
$860 - $1,260
$860 ~ $1,200
SHB0 ~ §1,200
65@ - 55,200

~ 51200
5 - 58,300

| Sungean's Fees

| fnaesthatio’s Fops|

33,500 ~ 35,504
3,500 ~ $5,500
$3,500 - 35,500
33,500 ~ 35,500

13,500 - $5.500

EWA Gutvsning on Fres « 7F

T8 - 51,550
SBPD ~ 51550
3870 - 31,550
3870 ~ 41,550

$570 = 51,550




ShOUP F

Lorective Surgery for Bone and Joint Deformities
Condrachures - Dotentoay and Fhation

Major Excision of Malignent Temones without Reconstruction

st rafting, Interfascicnlsr Repaly sed Neurossolar
Transfer

weusovesouiar Island Flaps

Opem reduction of Al Usredoced Bisboration. and Fractures

Operstion for Detaved or Non-wrdhn with Bome Grafting with
it without Flating

Prisaey Repair of Sultiple Flesor Tendons {5 and abrws)

Recorstroctive Procedusss of the Shoulder — Parti-Flam,
Bankart’s Bristow, efc,

#epair of Single Major Nerve, eg. Mediap, Wsar o2 Multiple
Mgital Berves

Secondary Repalr of Terdons, Tendeon Graft aced Terdon
Transfer

Virist Ligament Beconstruction for Trstabitiye

LOWER LIME

Arthendesis of Large Jolnts

Ertiwoplasty of Lange Joints - Excision or Dnkerposidon

Setheoneopy ~ Meniseal RepednMenfsertomy with Uigament
Reconstiustion

Corrective Surgery n Bone and Joind Deforaiitios and
Tontractites, eg. Dsteotomy and Fxetion {other then
High Tibiad Gsbesbomyd

Disartioutation of the Hip

Externat Fivation, Intramedullany Nail with Interlocking Mail

Freation with Flate and Pin and Sorews of Intevtrochantiric
Fractupe grad other Bomes

Bersi-Feplacement Arthmoplasty, e, Meors's 2od Thomsos
Setheoplasty

Haior Encision of Malignant Tumours without Reconstruction

Dpesations for Belaved and Non-union of the Femur and
Tibiz

Bepair of Major Benes, eg. Stiatic, Lateral and Medial
Poplibest

Trighe Fusion Anthrodesis

{arzeon’s Faes |

Honaesthetists Faes )

33,500~ $5,500

F3,500 ~ 35500
$3,500 ~ §5.500

33,500 - $5,500
53,500 - 55,500
53,500 ~ $5,500

53,500 ~ £5,500
13,500~ 55,500

$3,500 - 35,500
$3,500 - £5,500
53,500 - $5,500
$3,500 ~ $5,560
13,500 - $5;500
3,500 - 58,500
$3,500 — 45,500
3,500 ~ 35,500
5,500 - 38,500
53,500 ~ 38,500
£3,500 - 35,500

$3,500~ 5,500
3,500 ~ 55,500

53,500~ $5.500

53,500 - 35,500

SMA Gwindiiwe o Boane 78

SB70 - SLAN

BRI~ $3,550
SEFD - $L550

BEI0 - $1,550
5870 - 31,5850
BYD - 3,550

AT - SL 550
SETE - 1550

FETD ~ 51,580
5670 - 51,550
870 - 51,550
$870 - 51,550
$BIG ~ 51,550
ST ~ $1,550
57 - $1.550
BB - $1,550
R8I0 ~ 51,550
LRIG - 51850
BTG ~ 51,550

$UP0 - 51,550
SBV0 - 31550

SHF0 - §1.550

$830 - $1,550

GROUP G

HEAD-EACE

Maxilly, LoFurie T Factors, Redwstion and Fhation
{escluding Cogbof Troplastsy

Traums, Canfolacial Approach Reduckion and Fiation with
Bong Graft fechuding Tost of Implsnts)

SPINE
Uiscectmmy - One Level
Postaviar Spfoal Fesion

LIPPER LiMB

Combingtion of Varies Procedures, eg. Wrish Artheodesis
and Serslon Transfes, Muscle Slide smi Bome Shorening
af the Forsamn

Futequarker Amputation:

Mafor Excision of Maliceent Tumours

Hajor Keconstroctive Prooesures of Hasd Deformities,
oif. Foilicization, Symladndly or Hansen's Heease

Ogen. Beductine and, Fisation of Major Fractures with o
withour Arkeral Injary

Tobal Joint Replatement of the Webst, Elhow o Shoulder

SEINE
One Stagé Operations for Seolioss, Splng Bifids and
Hpphosis without Tnstsumentating

LOWER LIMB

Combiration of Yatddus Provedures, 20, I Major Crsh
Injuries of Lower Uinibs Requinihe Foating of Sonss,
Frterial, Newrst and Tendsd Repair

Hindguarter amputation

Leg Lengthening snd Shortening Procedures

Wagor Bxclglon of Malignant Twnowurs

Nerve Grafting, Inerfascicudsr Repsit snd Heprovasoular
Travsfer

Oper Redurtivn and Figation of Major Frctures with or
without frterial Tnjusy

Upen Beduction and Fixation of the Fracturey and Yascul
Trjumy

Open Reduction of Disleceted Mafor Joints « Hips and Knses

Total Jnint Replatoment '

FSurgean’s Feuwn s

{ Ansesthetists Favs]

56,950~ 36,600

S B0~ 55 600

$4,050 - 35,500
54,950 - T5,600

6, 950~ 85,600

54,950 « J6,500°

§4,950 = $6,500
54,950 ~ 36,500

56,950 - 55,600

$4.550 - 56,600

54,550 - 36,500

$4,950 - 56,600

$3:558 ~ $6,600
$4,950 - 36,600
§4.950 - 56,800
34,950 - 35 A00

$4,850 - 56,600

BMA GuipErene ox Errs » 7%

$1,300 - 31,8250

1,300 - §1,850

51300 -~ $1,850
31,300 $1,850

$3,300 - §3,850

L300 - $1.650
$1,300 - $1.550
$.500 - $1,850
S5, 500 ~ $5,B50

$1,300 - ¥1,830

31,300 - 31,850

FLA0G - §1,850

FLE00 - 1,850
1,300 - 32,850
L5006 - $1.850
SE3O0 - 31,850

$1,500 ~ 31,850
$8300- §1,85

§1,300 - $3,880
51,300 - §1,8507




SROUS H

HEADEACE
Mailla, LeForte T Beduction and Fatien Using
Crardobacial fpproach

LOWER LiMB

Acetabular Fracture Fvation ~ Posterdor Column/Posterior
Wall

Complicated Totat Jofnt Replacement

Pelvie Ring - Screw Fovetion

fewision Total Juing Replacemsnt

Sacro-fHag Jeint Fixation

SPIME

Arerior Dratnage and Fusion

Anterdor Spinal Fuslon, Cerviral or Lumbuar

Arcificial Disk Replarement

Decompression Laminectomy for Spinel Stesests and
Titrauzs

Biscoctomy = Tae levels ond phove

Lamneciomy and Tusion

Cesvical Lamineplasty

Removal of Invaspinal Tumeurs

Brviston Spinal Surgery

Spinat Instrumientation

UPPER LIMB

tomplicated Total Joint Replargment

Replantation Suxgesy of Upper Limh -~ Single Tigk
Heplantation

Revision Totel Joint Replagement

GROUPE

MEADFACE
Tusmons; Orenisfacial Resection with Recomstraction
Various Lesions, Crantofaciat Resection

UPPER LIMEB

Coeplicated Total Joint Bevision
Difficult Toe to Fingar Transfer
Major Microsirsice] Reconstruction

{Swmeon’s Fies |

FArsesthotist's Fres]

5,500 ~ 38,800

33,500 -~ 58,800

5,500 ~ $E.200
8,500 - §8,800
55,500 ~ 58,800
%5,500 - 55,500

$5,500 = 53,800
55,500 « 38,800
15,500 ~ 58,800
£, 500~ 33,800

45,500 S3,800
55,500 - 58,800
5 500 « 8,800
$5.500 - 53,800
5,501 ~ 58,800

$T500 - 52,550

SLADE = 2550

SLA00~ 52,550
51,800 ~ 52,550
SLA00 ~ 52,550
51,800 ~ 52,550

51,400 $2.550

$L 400 < 52550

$T,400 ~ 5550
BL A0 ~ 52 550

SLA00 « 52.35G
51,400 ~ 52,550
SLAU0 = 52,550
51,400 ~ 32350
SLAN0 -~ 52,560

57,700 ~ $51,000

47,700~ 3310005
37700 ~ 311,000
200 - 20L.000

SMA Griosiins o8 Erys o~ B8

85,500 ~ SEB0D  BL400 - 42550
55,500 ~ $8,800 %1400~ £2,.55{f
35,500 - SEERY $1,900 - 52,550
5,500 - 58,800 $1,400 - 52,550
{Smegeen’s Fees | 1 saesthetist's Fees|
57,700 - 511,000 S350~ 43,050

$3,950 53,050

1,350 - 3,050
$1,950 - 33,050
$1,950 ~$3,080

GROUP 1

Hafnr Replantation {Bone, Musche, Skin Using
Micxomsurghead Technigue)
Tumour {Halignanty Hajor Resection and Reconstiuction

SPINE
Lomplicaied Spinat Instromentation

SOFTTISSUE »
Tumour {Mationane: Major Resection and Recomtnstion

LOWER LIME
Seetabular Frackuse Foation — Snterior Column,
Btk LolumnfTType
Complicated Totel Juint Revision
Difiult Tos to Finger Transfer
Major Microsegicel Reconstraction
Hajor Replastation Surgany of the Lover Limb
Furrsonr (Malignant) Major Résection and Reconststerig

| Susgenn’s Fees)

[ Anaesthalishs Fons]

7,700~ 512,000

FEF00 - $11,000

$7,704 ~ 511,000

37700 - 18,000

57,700 ~ $13,000

53,700 - 311 003
STTO0 - 331,600
§T.700 - $31.000
§7.700 ~ 311,000
$7,700 - §11.600

AMA Grrnrires o8 Frus « 8 F

$1,950 ~ 33,050

FLUGE - $3.080

S1.U50 « £3,050

PLESE « $3,050

51,550 - £3,050

$1,950 ~ $3,050
$1.550 - $3,050
$1,950 — $3,080
$1,850 ~ 53,060
$L950 - £3,050



GROUP A

Kerve - Various Lesions, Biopsy

GROLIP ©

Merve ~ Cutaneons, by Primary Suture
Merve — Digital, Infury. Primaty Begai
Herve - Feripherel (Superficiall, Tumaer, Excision

GROUP D

Brain ~ Hydrocephalus, Reviston/Removalof Shunt

Brain ~ {ntracranial Abicess, Drainage via Borr-holz

Brafe — Tumeur, Yenbrivalay Punciore theotgh Byrs-hote

Brafny - Vaviows Lesions, Insertion of Ommaya Resereniy

Herve = Defert, Peripheral Gredt

Marve -~ Yarious Lesions, Primang/Secondary Suture

Nerve-Trigeminsl — Banglion, Injection with aleohely
Radivtherapy Sanglienotumy

Merve-Ulnar - Entrapment, Transgosition

Shult ~ Intracraniat Hasmorhags, Burr-hole Creniptemy:

(Unitateal)

Syinal Cowd — Intractable Pain, Infection of Aleohel/
Phenol

SROUP B

Artary-Carobid = Anscrys

Ventriculpperibompat Shunt
Bratn = Hydrocephalus, Spirc-peitoneat Shont
Brate « Intravracial Abscess Cramiectpmy and Dratnage
Erais - Tatracranial TumpusSriecramal Gyt Blopsy/
Heinane wia Busr-hole
Heninges -~ Myslpmentngocete, Beeision of Sac

Hepse-Farial {Masioid Portion] - Eetrapment, Decompression 12,

Kere-Perpherat {Deep) — Tarvoer, Bxcision
Herve-Sympathetin - Varlous Lestons, Sympathectomy

{Drcilatersly
Skull - Compotind Fractsre without Duml Penetration,
Opgrath

Shull - Deferr, Ganioplasty {Large}

| dnsaebetists Fees]

200 ~ $270

{Surpenns Tavs |

[Andestiudisty Seist

SR - 31450
3900 ~ 41,650
3590 - §2,4850

F330 ~ 3440
$330 < 4440
§330 — 3440

ISurgeon’s Fees |

| fmamsthetists Toug

S Retedovennus Fistile; Ligation
Brain ~ Hydmoephales and Other Lesicrns, Ventriculoatriald

$1,750 < 42,880
31,750 ~ $2.850
$4,750 ~ 2,850
$1,750~ §2,850
$LE0 - 42,850
§1,750 ~ $2,550
$T.Y50 = 32,450

1,750 - 52,950
1,750 ~ 52,850

£1,7800- $2,850

$430 - L3O
3430 ~ 3770
$430 ~ $770
LT
£430 ~ 3776
£ §F70
5450 - $730

430 - 5TF0
5660 « 31,200

5430 -~ STV

adsggait's Faoc

| Bzesthubisl's Foes|

32,750 - $4400
$£2,750 -~ 34,400

FETH0 - 54,500
52,750~ 54,400
82,750~ 54,400
$2,750 - 34,400
2,758~ S0
FLTE0 - $4,600
32,750 - $4500

52,7500~ 54,400

$2, 780 - 54,400

BMA Grrpwoieys o ad Fzos - B3

$H50 - 51,000
LE60 ~ 51,200

660 - 720
SER0 - §1,200
S50 - $1,200

080 - £1,200
660 -~ 51,200
600~ 51,200
SEE0 -~ §1 200

GROUP E

Sl - Beect, Cranfomiasty {Srmalty

Foull « Depressed Lomninated Fractums: Elevation

Shudl - Intsarrarndal Haemoirhage, Bars-hobs Cramiobomy
Bilareral) )

Skutl - Osteomyelitis, Cranfectony

Spinat Cord ~ Intracrubls Pain, Percidansnus Losdotomy

GROUP ¢

Byafn sod Spime - Awchnoidal Cyst Ogeration

Brain - tydrocephalys, Veatriculo-Cistertasioniy

Brain - lotracranizl Abscess, Bucision )

Bradn - Intacaniz] Bxbiseeretiral Tumous Craniotomy &
RemovalHewdspheractomy i

Brain - Fsychintrde Canses, Lapr oy Lobotomy

Brades - Narfous Lesions, Chemopallidactonsy Cther
stemotartis Procedire

Merdnges - Mysloneningaoste, Fdensive Repaly with Skin
Haps/Tplasty

Repvi-Cranial » Yarius Leslins, Microvaseular
Becompresshon/Mermctony

Herva ~ Spmpethicic-Various bocions, Sympathectomy
{Bitateral)

Plasus-Rrachial ~ Tnfury, Exploretion

Sl — Comprend Frackire with Disral Penatration and
Hraie Damdge, Oerstion

Ekll -~ Cramfoseenivgls (Multinle Suture), Opesation

Shatl o Crandostenesis (Single Suttins}, Dpesation

Shull - Fractars with inonfioesMiorhonsy, Crandoplasty
and Begair

Sku:’f; - Intracrenial Haemorhiage, Gatpoplastic Ceanjoromy’
brtensive Urardectomy '

L lond —~ Anearymfateriovenous Matoemativng
Chpping/Reinforcemant of Sac

Spinal Kers Roots« Yarious Lisions, Spinal Bhizohsts
invobeing Exposare of Spinst Heove Roots

SHA Gersriins oy BFape

gy Fops

]Ame&ﬂiﬁatﬁs s

$2.750 ~ 34,400

52,750 $4, 500
BETH0 < 54,400

Shitgear’s Feus |

$3,500 - 55,500
3,500 = $5,500
§3,500 ~ §5,500
$3.500 ~ 35,500

£3,500 - 55,500
33,500 - 35,500

33500 15,506
52,500 — 35,500
$3.500 ~ §5,500

3,500 - £5,300
$3,500 ~ $5.500

$3,500 - 35500

$3,300 - 55,500
£3,500 — 55,500

£3,500 - 58,500

13,500 - §85,500

5660 - $1,200
$660 ~ §1,200
5660 - §1,200
$6ED - $L00
$BE0 ~ $1, 200

Avuestherins Toes |

5870 - $1,550
587G - 83,550
$470 - 51,850
TR - B, 55

3570~ 51,550
£870 - §1,550

S5 ~ §1,550
3870 - $1.550

$87G - $1,550
3870 31,550
SEFD S S350
- 51,550
$870 < 51,850

RN - 31,550




GROUP G

Artery-Lavatid - Athernsclesosts, Serotid Endartereciomy

Braln - Carotivo-Cavesnous Fistuls, Exbracrantzl and
Intrecranial Trapping

Bratn - Epitepsy, Craniobommy

Brafn - Intracerebral Tumous, Biopsy and Decompression
Femoval via Craniotomy

Piuitary ~ Yarfoas Lesions, Teanssphenoidat
Hypopbysectony/Ewizivn. of Tumouy

GROUPH

Bradn -~ Aooustic TamoarTerebello-Fontine Angle Turmour,
Exrishon

Brain = AneunsinMrterivvencus Matformation, Cippingy
Rednfomement of Sac

Brain. - Arberiovencus Matformation, Cranicotomy and
Becision

Brain — Stereotactic Radiosumery

GROUP 1

Artemi-Laretid - Carptid Body Tumeyr, Baision

Arssy-Larotid ~ Exernal Carobid-Irkernal Carptid, Bypass

Briars ~ Frameless Stetreotartic Image-auided Canictomy

Bratm - Tumodes {Large} (eateding Blopsy) — Drenictomy
for Excision or Decompression

Brain - Posterior Rignb AneurysmMargs Avterbedoous
Haiformation, Lipring or Excigion

{Suspeor's Fees|

| Anaestietist’s Fees]

54,950 ~ 5,600
54 850 - 36,600

54,550 ~ $6,600
$4,950 ~ 36,600

54,950 - 35,808

SEA00 ~ 51,850
$4,300 - 33,859

$1,300 - $1,850
51,300 - 33,850

$1,300 - 31 550

{Susgean’s Fees |

| Anesthetist’s Fees|

55,500 < 38,800
$5.500 ~ 38,800
5,500 = 38800

35,500 - 38,800

FLALD = $2,550

SLA400 - 38 550

$1.400 - 32,550

oumman's Fres?

[onavsthetists Faes]

5T 700 - $1L,000
7,760 0- $41, 000
$7.709 ~ $13,000
ST, 700 ~- 11,000

37700 - $1L000

SMA GuinELing 0w Frer - §4

$1.950 ~ 33,050
FLO50 - 53,050
$31,950 < $3.050
1850 - 43,050

$1,980 - 33,050

GROUP A

HMose - Furelgn Body, Remaval {Simple)

Fose ~ Polyp {Simple), Removal

Home - Various Lesions {Postnasal Space), Dimck
Esernipation with Blopsy and Nasendnsrapy

Nose - Yariouy Lesfons, Lauterisation Mathermy

enuges ~ Nasal, Yarines Lastons of Arkranm, Proof Functae
andfor Lavage )

Tnonos - Medisstinal Lesions, Corvical Sxplomtion withy
without Bionsy

Thoray = Pleural Ffugion, Aspiition andfor Paracanteshs

Thosa - Yartous Lesions, Interostal Drain {inzertion
without Resecton of £ib)

GROUF B

Bronchus < Irepaction by Secretives, Browchestmpy with
Bronchial Toilet

Bronchus ~ Yarious Lestims, Bronchoscopis Exzmination
withfwithoot Biopdy

Larym = Vavinus Lesons, Direct Eandoation without Biopsy

Lusg = Yarious Leshany, Bronchoscopy with Bronchoaheatar
Lavage

Larg ~ Nariaus Lesinns, Bronchosoopy with Tmnshean
Lung Piopsy {without Sereeniag)

Mtk - Yarious Lestons, Laser Application

oz ~ Forsiget Body, Bemeoval {omplicated)

Hose ~ Hasmatoma/dbseéss, Bvacuation )

Hose — Hasmorshags, Hasmostasis {Packingl Cryetherapy

Bose - Pulyp [Compled, Remove

Huse - Simiple Fraciuss, Mamipulation

Ruse - Various Lasions; Exermination

Wose ~Varlous Lestons, Caterisstion itbermy
{urder Genral Anassthesia)

Hose - Young's Ogerstion {Unilatert)

Siuises-Nasal -~ Foreign BodyUther Lesions, Intranasal
Opesation, Hemival of Forsige Body

SinuseeNasal ~ Haemotoma/ibscess, Antal Drainage

Sinuses-Hasal ~ Varlons Cesionis of ftran Proof Punciure
sndfor Lavage {under Geve) Araesthesia)

S —
{Swgeon's Fe»‘ﬁ

A 5ty Foas

5330 - 3550
$330 - 4550
330~ 5550

5330 -~ 3550
5330 ~ 3550

$530 - $550

3330, 5558
F330 - 880

$200 - 1275
5200 - 8270
52000~ 5270

LA - 52T
5200 - $E7G

SEO0 3270

S200 -~ B2
SE00 - S200

[ Susgenn’s Fees

L anassthelists Faas]

5500 - $820
3500 ~ 5820

$500 ~ 3820
500 — 5820

S500 ~ 5800
FEO0 - 3520
L500 - 3820
3500 - $570
5500 « 3820
500 - 3520
500~ S820
$500 - 5820

500~ 4820
500 - $830

4500~ 5820
$500 - B2

EMA Guiseorny oy Faps - §5

£330 - $440
$330 - 3440

$330 - 3440
3330~ $440

X330 - 3440

$270 -~ $38p
$270 -~ $300
$270.~ 5380
527 - §380
3270 - 1380
270~ $230
5230~ 5380
5270 - $350




GROUP

Bronchms ~ Foreign Bodly, Removsl {Banchostopic)

Bronchug - Yardous Lesions, Laser Appbication, sach stage

Lo < Stifpping of Yooal Dordy

Eapgsne» Yavdous Lesions, Brect Fxaminsting with Remoal
of Tmour

Fumy = Yarious Lesions, Sronchostopy with Tranabronchial
Lung Blopsy (with Scresning)

Mose-Lhoansl Mresiz, Repalr by Papcture and Diletazion
[Siraple)

Nose ~ Laceration Full Thickness, Regair

tese ~ Rhinophyme, Bodsion

Mose ~ Variois Lesions [Turbinates). Torbinectomy

Sipuses-Frontal ~ Vefous Lestons, Tozphine

Shrvses-Masat -~ Gro-antral Fistuba, Cosuge

Simgses-Masal ~ Various Lesions, Tnbanasal Opemtion

Therax — Yariees Lesions, Endolanyngeal Microsurgical
Provedore

Therex = Yartoes Lesfons; Thomootomy (Sxplomtion)
withfeithont Biopey

Tozehea ~ Forelyn Body, Removal

Trachwa « Yarfous Ledivns, Trechsostony

GROUP D

Bronchus - Forelgn Body, Remessd via Brovchotomy

Lanpe and Phanyne ~ Yarious Lesions, Laser spplication

Lumg - Various Lesions, PrewmonectomyLobectonm/
Segmentel Resection

Lung ~ Yarious Lesions, Repsat/Multiple Reseation

Lgng - Various Lesions, Wedge Resection

Koge ~ Choanal Atsesta, Plastic Repady

Hse ~ Post-Masal Space, Laver Apedication

Mose — Yarieus Lesions, Composite Gzt (Thondes,
Tukanesus/Thondre-Muonsal}

Mose - Varlous Lesions, Rhinoplasty (Sugmentation
exchutding Cost of Tmplants)

Hoge - Yarious Lesions, Bhinoplasty {(Corection of
Bony Yaell ondy)

Wrge~ Yarivas Lesions, Riinoplasty (Coreetion of
Latemal andfor Alar Cortiloges)

Fnss - Warious Lesions, Rhinoplasty (Secondary Revision)

Flose - Various Lesions, SeptoplastyySubaurous Resection

| Smneer’s Pe |

[ienmimtats fens)]

1990 = 31,650
990 « $1850
3999 - $LE50
o0 - $LERD

080 - $1,550

5990 ~ $1,650

3090 - $1,850
5090~ $1.650
S0 - $1 680
3999« 31,650

2990 - $1L.650

2990 - £1.650
£590 - $1A5]

3436 - $770
$430 - 5770
$E3E ~ B0
430~ 770

2330 ~ S4a0

£330 — Se
530S B540
$330 - $440
5330 — 5440
£330 ~ 5440
£330 = $840
%4630~ 3770

SAHL~ BT

$430 - $770
£33 - $440

| Smpan's Fees|

| dmansthetist's Foes|

$2.7590 ~ 32,850
3,750 ~ 52,850
$2,750 « 2,860

1,950 - 52 850
51750 - $2,850
$3,750= 2,850
SLI50 - 2 850
51750~ 52,850

$1.750 - 52,850
51,750 ~ 82,850
$LTE0 - 52,800

$1,750 - 52,850
55,750 52,850

SMA Grineiyne on Fprs o &

45~ BTG
B ST
S50 - $1,200

$860 - §1,200
4560 - 51,200
CRGI0 e BTTD
3430 = §770
S50 - 3170
430~ $790
5430 -%5770

$450 - 5F0

§430 - 573
5430 ~ 5770

GROUP DY

| Sesrgeons Fams i

| Arpesthetists Fpes)

Sirises-Nasad < Verlous Lestons, Antrostomy [Rudicaly
Unflaberel Bilateral

$LT50 - 82,850

Stnuses-Hasal ~ Various Lesions, Antrostomy [Radical) with 21,750 ~ $2.850

Transanial Ethwmgidectomy Tansantat Vidian
Kewrertomy Transantrel Ligation Tritermal Masiilory
Aatery (Unilatersl)

Thonmst = Empyema, Respetion of Bil and Opan Brainage

Thipran = Hediasturdosougy and Biopsy

Thomx « Various Uestons, Thoracoplasty {iﬁ Hages -
sach shane)

S1,750 - 32,850
31{?5{3 -~ $2.850
§2,750 - $2.850

$430 - S0

5430 - 4770

3430 - 7T
5430~ BT
$E30 - 5TV0

GROLUP £

| Surgeon’s Paez|

[ Anogstetists Faws)

Laryo - Lanyngofssure Beberial fiperntian
Laryngoplasty Thyrmplasty < Lanyr, Opery, Medialisation
of Vool Dot

R, 750~ 44 400
32,750 ~ 54,400

Lutics ~ Variows Lesions, Repeat Muttinle Reserfiong SETS < 35,400
e g ' s s ¢
Nose - Yarows Lasting, Riinoplasty (Secondary Sevision $2.750.- 54,500

Stnuses-Ethmoidil Froatsl = Various Lesiong, Exrerngt
Operation

Sf%h:&@ﬂ»fmntal = Varlous Lesions, Hadical (56tsmation

Sirses-Resal ~ Functionat Endosenpic Sinls Surgey

$2.750 - $5.400

52,750 $4, 400
2750 ~ $4,500

Simuzes-Nasal ~ Varlous Lestons, Franto- P
25! - Ve -Etfangidectamy 52,050 — §4,400
_ {Redical} with Osteoplastic Flag ’
Sirysec-Hasal - Varions Lesigrs, Fronto-Ethmeddeciomy 52,700 = 54 400

. withAwithout Sphenoidectormy
Simises-Sphenoidal ~ Various Lesions, Intanassl Operation

52,750 - $4,400

Thora: ~ Pects Exavvatumd Poctus Carisatumr, Radicsl 32,750 ~ 4,400
Corection '
Thorax « Tumouy Mediastinal), Resertion R TE0 - 54400
Thoremt -~ Yartoes Lestons, Chest Wall Besertiver and Major 38,750 - ilz;.fff.‘éﬂ

E £ e d id

Reconstruction
Thorase ~ Yarious Lesions, Chiest Wall Resection and Minor
Reconstructing

Thiotax ~ Various Lesions, Intrtheracic Dperation on Lungs?  $2,750 - 54,400

Bronuhigl Tree Mediastinum
Fhoray — Yariogs Lestans, Tonzcoplasty (Complete)

$2.750 ~ 54,400

$2,750 34,400

Thorak ~ Varfous Lesions; Tharasdamy far Plearsctomy) 827500 - 34,400
Pleuredesis/Epucieation Hyatid Cysts o ’
Fhorss ~ Yarious Lesions, Thosscotamy with Pulinonigey 32,750 — $4,400:

Derortication

Traches - Trachen-esophagent Fratule, Uigation and Division - $2,750 - 54,400

SHA Gornenis: ow Fiks » B7

$560 - 51,200
560~ $1,200

680 = 51,200
60 - §1,200
560 - 51,2500
S66 « $1,200
$660 - $1,200
3650 - 31,200
£880~ §1,200

S660 - 51,200
$650 - $1,200

5650~ 51,200
F660'~ $1,200

SEB0 .51, 200
S660 — $1,700

S660 - 51,200
5680 - $1,200

SEB0 - 51,206

S870 - $1,550.



GROUP E

{Burpean’s Fess |

{ Ameasthetict’s Fees)

Trachea ~ Yarious Lesions, Lassr Application
Traches — Various Lesions, Traches Recomstroction

GROWPF

Bromehus - Yarsous Lesions; Bronchoplastic Procedars

Biapforagm - Tusmowr, Baision

Dhaphragm ~ Tamonr; Bdcision with Wedge Resection of
lung

Lagyny and Trachen < Varous Levions, Major Micrasurgesy

| wdthout Reconstruckion )

Langmae el Traches - arious Lesions: Major Blastic
Opezation

Large - Fractures, Operation

Laryme = Tumonr, Lanmgeciemy {Total)

Lo - Tumiour, Pertisl Denyngechomy

Larens - Yariows. Lastons, HemiParkial Laryvagoctomy

fung — Yarious Lesions, PrebmenectomyLobectony)
Seqmental Resection

Hose ~ Risnophyma, Total Beconstruction

Huose - Various Lesions, Rhinoplasty (Restoration of the Fage
Tnwolbving Ratt-genous Bone or Coastal Cactilage Gréft)

Hose - Werious Lesions, Rhinoplasty (Total) including
Lomection of sl Bomy and Lartilaginous Elements

Thoraw =~ Becortication of Ling

GROUP G

Larynx — Tomowr; Lirgngectomy with Hadical Nack
Missection

Lavgiz ~ Tumous, Paetial Largrsctomy with Block
Dizsection

Largowe - Various Lesfons, Hemd/Partial Lavprigectomy with
Radical Heck Dissectins

GROUPH -

Larynx and Esopheous - Tumows, Esophagectomy
{Total)tamngopharyngecionsy with Restoratien
of limentary Continuity

Trachia ~ Resection and Recorsimuction

SMA Guiykling on Fg

2,730 « 84,400
2,750 = 55400

5650 - 31,200
660 ~ 53,200

{Sumgeors Feus]

| Auggstiatit’s Faus!

53,500 = $5, 500
13,500 - $5,5a0
3,500 - $5,500

53,500 « 35,500
33,500 - $5,500
$3,500 = $3,500

$3,500 « $5,500
£3,500 - $5,500

F3,500 - 55,500

$3.500 — 55,500

53,500 — 55,500
53,500 - 45,500

$3,500 - 35,500

35,500 - §5.500

FEHE - $1,550
1870 ~ 31,550
31,300 - 31,850

$870 - §1,550

$1,300 - $1,850
51,300 - 51,850
§1,300 ~ 51,850
$1,300 - 51,850
51300 - 5L 850
5870 - §1,550

53~ $1,550
AT ~ 1,550

S - §1,550

[ Surgeon’s Fams’

{ Anansthedist’s Foos

$4,950 ~ 36,600

$1,500 ~ 81,850

54550 - $6.E00  $1.300 - 31,550
34650 < 56,600 $1E00 - $1LE5
{Sigenns Feag] { Fngesthetiars Feey]

5 S0 - 88,800

35,500 - 55,800

rx o« B8

1400 - 32,550

FLA00 « 32,550

GROUP A

Bladder - Betention of Urine, Suprapubic Costastomy
Bladdey < Vasious Lesions, Catheterisation
Kidney - Blocked Naphsostomy Tube, hange
Kidney - Yarious Lesions, Siopsy (Closed)
Lrethes - Moatal Stenosis. Meatotormy
Urathsa ~ Polyn/Carbuncls, Bxcision

Urathea ~ Predapse, Burision

rethes ~ Strictare, Dilatation

GROUP B

Bladder ~ Caleulus, Vesiculithotomy

Bladder ~ Cutamesus Fistuls, Closum

Blardder - Yartoys Lasions, Cystoscopy and Hetrogade

Bladdar ~ Variows Lesfons, Cystoscopy with Comtrolled
Mydroditatation of the Bladder

Bladder —Various Lestons, Tystoscopy with oy withous
Biogpay

Bladder - Variouy Lesions, Cyshosoomy Removal of Foreign
Beudy/Urateric Stent

Erethra - Various Lesings, Urethrotmmy

GROUP C

Bladder Heck « Obstraction Neumgenic Bladder, ystascngy,
Extersal Sphincterotomy

Bladder Nerk - Various Lesions, Cysensengy with Buduscopic
ResectionTncision

Bladder - Skmfder Neck Contrachurs, {Acsved Tongenital),
Wedge Exrision

Bladder ~ {atcutus, Utholapaoyitmsanic Lithetripsyys
Electstlwdrmplic Lithotripsy/Laser}

Bladder « Timouy Cystosenmy with Resection of Bladder
Tremor {less than 1.5 em)

Bladder ~ Tumoer, TUR Biogsy

Hladder ~ Urdchal Fishuls, Excision

Uystosoopy & Tnsestion of Double ™ Spar

Cystoscopy & Push Up of Dreteris Stons

Kidemy ~ Dyst, Brciston

Kidriess ~ Nephroptosis, Nephropawy

Kidney ~ Pesinephric Sbscess, Brainuge

ESurgeun“a r»::v:ﬂ

Arspustherists Foes)

$330 - $550
$336 = 5550
5330 - $550
$336 - §550
$330 - 5550
$330 - $380
£330 - 3550
$330 ~ $550

300 - 5270
5200 - 8270
B200 ~ SETG
F200 - 129
3200 - 42
$200 - 3270
5200 - §270
$200 - 5270

{Sungeon’s fees]

{ Arsesthetinfs Faos]

F500 - 3820
3500 ~ $R20
3500 - 5820
$500 - 5828
5500 « 282D
3500 - 5820
$500 - £3z20

SETG ~ §385
$270 - 5380
$270 - L3
S270 « §380

270 - $380

3270 - 3380

$23) - $380

Sumean’ Peis |

| Asibesthetisls Foos)

$990 - $1,650
3900 - 41,550
3990 - £1,650
SBH0 - 1,550
$e80 ~31,650

1950 - $1,550
SH) - 31850
5500 - $7,550
5990 — $1,650
4990 ~ $1,650
5990 = 41,650
5900 ~ $1, 550

SMA GripEiing ox Fass « B8

5330 - 5440

3350 = 4540

S350 - $440

$330 ~ 5440

$330 ~ 5440

3330 - 3440
5330 ~ $440
5330 £440
3330 - 54441
SE3U =~ 3440
5330 5450
3320 - 3440




SROUP C

Kidray = Pynnephrasis, Dratnags

Fidney - Pyonephrogis, Pevutaneous Drafnage

ey = Variows Lestons, Blopsy {Upes}

Hidney ~ Yarinus Lesinns, Explonstion

Urestias — Calicutas, Dystoseopy with Endoxcosic Removaly
Maniputation

Urabiy - Cataneots Ureterostiomy.: Closum

Lreter - Yarous Lesipns, Ursterostamy

Urgter - Yarhous Lesions, UrsterotnanyTosetisg of louble
FStent

Lspbarosomgy

Urethis ~ Divertioulum, Bxcision

Urethre - Fistulz, Hlossre

Hrethra ~ Vohees/Membraee, Resection [Endostapisy

threthra - Various Lesions, Excision

Urethra ~ Various Lesions, Staged Urethroplasty {esch stage)

GROUP D

Blader - Tumeme, Dystustopy with Resection of Bladder
Tumour {mers thar LA o)

Bladder - Beerticubumn, Exxision

Bradder ~ Various Lesions, Pastiel Dxcision

Fiadder - Vesicn-Yagingl Fistte, Cosue by Vaginel Route

idney - Caloutus, KephwalithetomyPeelolithotomy

Kidtney ~ Injury, Repait

Fidney ~ Pyonephmgs, Hephrostomy Pyelostosy

Frostzbe Bland -~ Yarfouws Lecions, Insertion of Stent

Prostate Gland — Yarions Lesions, Abletion {(Microwave/
L/ Hadiofragtiency]

Prostabe ~ Hyperplosia, Dalloon DHatstion

Ureer ~ Caboubss, Wirasoing Lithotripsyy Bectrobydiaatic
& Laser Lithotoipsy

treter - Caloplis, Ursberolithotouy

Urstar - Various Lesions, Dystoscopy with Ureterlo
Meuitoromy Swith Resection of Ustemoele

fhreker — Varous Lesions, Retmplantation {Single)

hreter - Yaripus Leshons; Repatr

Lrethra ~ Tejury, RepuiUsethroptasty of Anterior Usthia

Urethes ~ $tress Incontinence, Erduscopic Suspension of
Hadder Neck

Ewa VurprriNe gE ¥

#

{Sumnns Fees|

00 - 51,650
$U9T - K1,650
OG0 ~ $1,550
£990 - §1,650
$9E0 ~ 51,550

S804 — £1,650
o0~ 31,650
F950 - $L050

FO50 ~ 1650
020~ §1,850
5900 - §1,650
F390 =~ STA50
oah -~ 41450
SUE0 -« 1,550

3330 - §440

| Ansesthelist’s Faes)

F1L 780 $2,850
$1,750 - 52,550
51,780 62,550
81,750 ~ $2,850
1,750 - S2,A50
1,760 - §2,850
$1,755 ~ 52,850
$1,750 - 52,850

s
Rl
o

o3
3

1,750~ §2.
51,750 - 52,

- 5

L]
[ B ]
3

TEQ - 2,

3 2,850
LF50 - $2,8

50
51750 ~ $4.850
5LT50 - 52850
FL750 ~ 32,850
§1,750 ~ §2,850

2x o 9

G430 - FTTG

A3~ FTTC

$430 - 53T
3430 - 3770
430 - 377

5430 - £770

GROUP D

Lrerhoar = Baricoure, Tnsertfon of Hrethiral Wall Sﬁeni

Yrethes — Vebees/MamBrames, Resertion {ihpent

Urethra — Yarisys Lesions, fnbarior Urpth replashy

GROUR E

Bladdey ~ Tncontinénce, Srtificial Sphinctie Insertion

Bladder — Tricomtinence, Corrertion

Bledider - Vasicp-Tngestingt Fistule, Closore

Bladder ~ Vesico-Wanival Fstit, Closurn By Abedominal
Fonrhe ‘

Hidnew ~ Coboulus, Extra-Conporeal Shuchusve Lithntripsy

Eidny - Calesus, Pertutaneous Litrasoond Lithotripsy

Kirdniye ~ Pelid

Usebemsalyrostomy
Kidney ~ Staghom Caloulus, Hephmlithobomy
Winesy < Various Lesinns, Hephraciomy
Lreter - Varlous Lasions, Bilateral Retmplantation
rgter ~ Varinus Leslons; Bowd Fap Relmplentation
Ursber  Warinus Lesions, Tntestingl Conduis
Lreter — Various Lesions, Redustion Ureterpplasty
Ureter ~ Varlous Lesions, Reptacement by Bowel
Ureter - Varicus Lasions, Uebrocalyonstomy
Useter « Yaripus Lestons, %ﬁnzﬁamuretemm&y
Ueethra - Urethro-Rectal Fistuls, Closwre
Urpthea - Urethiro-Vagioel Pl Chsore
Hrethra - Various Lestons, Posteriar Urethraslasty

%3

GROUP F

Bladder ~ Tumour, Anferior Exenteratiin {Females or
Posterior Exenterstion (Male)

Bladder » Varinus Lesiors, Eniatﬁmxem Uystoplasty with
Besued,

Bitadder Yarious: Eesions, Totad Tyspectoay

Kidney oo Ureber < Various Lesions, Mephrovreterectomy

Kidney ~ Carcitoms, Radioal Rephrectomy

Useber ~ Provimss Diversion. Revision or Undiversion

Urethra - Vardous Leshons; Tramsplbic Ussthsoplasty

Iui-reteris Junction Ohatructinm, Pyeloplastys

“Byagenn's Fows |

fAnaestietist’s Fenc]

31,750 52,850
35750 - 32830
SE,750 .~ 52,85

5430 - 5370
430 - 270
430~ $TH

| Sngenn’s Fees]

| Anaesthatists rans]

$2.750 ~ 54,400
$2.750 - 54,400
32,750 - $4.400
SETH0 ~ 34,400

F2.750 ~ £4.4500
BET50 - $4,400
VA = 34,400

32,750 - $4,400
52 TE - $4,400
$2T50 - 54,400
52750 - 56,500
BT - 34,500
52,750 5 %4 400
$2.750 = S4.400
32,750 56,400
B2 75 ~ S4B
BETE0 - 54,400
$ETFED ~ 54,400
$2.750 - 5400

$659 ~ $1,200
560 - 31,200
5580~ $1,200
SBEG ~ $1,500

$HO0 - 1,200
FEE0— 51,200
60 ~ 31,200

5560 51,200
$eal - B0
S660 - 31,200
SEER - 31,300
FEED ~ 51,200
3850 « §1,200
566 ~ 21,200
B0+ 53,200
680 ~ 51,200
3680 ~51,200
SEG0 - §1,200
SEEN - 57,200

2%
i
2
i
b
=
=
-3
=
&
3
i
P
P
L

53,500 ~ £5.500

$3,500 - 85,500
3,500 - $5,500
33,500 ~ 15,500
13,500 - 55,500
S350 ~ 55,500

A GuipkieNs oy Erkd - 91

SL7E - 51,580
SHA0 - $1,550
$BT0 - 33,550




CROUP & [Surgan's Pees] | Anmesthetisrs Feas) GROUP A, $330 - 5550

Bladder ~ Ectopia Wesicas/Ertopia Cloasas with Congenital - 54,850 - 86,800 S2.300 « 53,350
Tocontinence, Sphincter Revonstruction ; R kit b e
Kidnesy » Renal Fafluve, Transplant 54,950 - 35,800 31300~ 41,8

Peripheral N Block - Anaesthutic up o 2 Lewiels
Tntranenous ~ Snaesthetis

GROUPE 55003870

Epidural - Stnte Tnjection, Anagsthetic, Blood
Facet Block — Anaesthetic 7 Jaints

Sacrofliac Jednt Infection ~ Koy Fogls

wial Plasys - Single

LCervical Ploms

Lemhiar §
Latercostal ¥ Blork ~ Anascrhetic up by 3 hevels
Paravertebral - Ansesthetic fwithou Kemay}
Trigeminal ¥ Branches Block = Aingesthetic
Interpleuss! Blogk - Sinnle

Stellate Ganation Block - Annesthetic
Intravennus — Sympathetic Block

Tranchusion, Thirepeutic Substanee (Lumnbar), Simpie

GROUP C FIPL L1 450

Eptdural - Single Injection, Anaesthelic, Therapeutic Sulishanre
Epidural » Sinole Tnjection, Anzesthetic, Therageutic Substencs |
Spidoal Epidural Tatheter

Spinal/EpSderal - Bemoal of Post, ag. Port-g-caths

Facet Block = foaestietic 4 Joins

Seoreilisc Jofat Bajaction - Eormy, Bilatersl

Brachial Flens - Catheber

Tntercastal B Block ~ Anassthetic more Son 3 Levels

Perhalioral W Block — Atwestheric Lp o 4. Levels

Feripharal 3 Block Hewoolytic, Cron. BE, up to 2 Levels
Parsvertebsal -~ Anaesthatic with %-ray, wpto 2 Levels

Saceyl Root Blogk - Ansesthetic Seray, upto 2 Levels
Interpleural Block — Catbudsr

{Lumbary, Complicatud
{Thomcic)

GROUPD  $1.750-%2850

Epitusal Single Tojection Amgesthetie, Therapeniic Substance {Lemioal)
Spinal/Epidural - Neusalytic

Spinal Epiderad Tmplant of Port, &g Post-g-cath

SpinalfEsidursl Tmplant of Reserair Deviee, vy, PAR

e
EMA GuraRtins an Frgs « B2

SMA Gwivreiwe éw Fups - 93




GROUP D $1.750 - 52,858

Spimal Epidural Removal of Znplanted Reservolr Device, . PAR
Pesmoeal of Spinat Copd Stimudetor (Pormanent)

Replavement of Spinal Cord Stimulator Electicd Gensritoy
Favet Block ~ Armaesthetic & Joins )

R Freguency Denesvatibe Facst Joing, 3 Jointe

Dowsal Boot Ganulion - Anascthatic

[rorsal Roat Ganglia ~ Netroletic

Enzepcostal W Block < BE Dgo, Newrolytit, g to of more $han 2 Levals
Perpharal N Block » Newrolytie, Cryo, BE, up to'4 Levels

Sarral Root Block ~ Meuralytic, BF, Single dr Baltigle
Trigeminal ¥ Branckes Block ~ Hewrolytis #F, Lo

Trigersinat Ganglion Tnjection - Ansesthetic ¥-ray

Shellate Ganglion Block ~ Neurotytic, Xomy

Thoregic Sympathetic N~ &nsesthetic

Lemmdvar Spempasthetie ~ Sopesthetie, Unilateral/Bilatem]

i Sysppathetic « Snaesthetic, Catheter, Unitaberal

oy Syirpathetic - Heuwolyiie Unistend

Coefipe Pl ~ Ansgsthetic

GROUPE  §5750 54,400

SpimalEpidural - Removel of Implanted Computerised Reservnir Device
Percisaneous Tmplant of Spinel Dood Stimulator (Trial)
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SPECIALIST INTEREST GROUPS IN EAST 5HORE HOSPITAL,
GLENEAGLES HOSPITAL, MT ELIZABETH HOSPITAL AND RAFFLES HOSPITAL

Angesthesis Interest Group
Casdiniogy & Camdiothomuic Surgeey
Interest Group
Far, Hose & Throat {ENT) Inferest Group
Gastraenrerology Inteeast Group
Inteenat Merdicias [nterest Group
Dhetetrics & Gyneecalogy (08G) Interast Group
Dpirthalmology Irterest Group

MEDICAL SOCIETIES

Academy of Medicine, Singagoes

Clinicsl Nesroscience Suciety, Singapore

Tollens of Family Physicians Singapors

Dermatulogical Suchety of Singapore

Endacrive and Metabolic Society of Singapore

Gastrosnterchogival Suciety of Singapnes

Obsredrical & Hyneecelogicat Sndety of
Singapure

Greupationat & Envrosmental Health Socisty

Singapore Association of Plastic Sgeons

Stngapove Candiac Sockety

Stogapoe Infectious Disesses Snciety

Singapore Orthopasdic Assocktion

Singapore Paediatric Society

Hingapore Paychistric Association

Singapore Radiological Suciety

Shagapare Sockty for Climcal Hypaosis

OTHERS
The Liw Sodety of Singapose

Orthopaedic Surgery Interest Group

Orthopaedic, Spine anid Hand Suegery
Tuterect Group
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Annex 2: Overseas Case Studies




ANNEX 2: OVERSEAS CASE STUDIES

1. The section provides a summary of medical fee recommendations/schedules
considered by overseas competition authorities. It is important to note that value of
any foreign competition case law depends very much on the overall facts and context
of the case before CCS, as well as the extent to which the facts of these foreign cases
are applicable to the local context. Overseas cases which are relevant to assessment of
the GOF are stated directly in the main body of the Statement of Decision.

2. Based on a review of 9 overseas jurisdictions® in the Market Study, guidelines on
fees and recommended fee schedules of a prospective nature are generally considered
to be anti-competitive regardless of whether compliance is mandatory or voluntary.

3. CCS notes that there are instances where competition authorities in other
jurisdictions have permitted price schedules/recommendations on medical services.
However, CCS notes that the facts of these cases may not be similar to the Application
for Decision by the Singapore Medical Association. Some of these permitted price
schedules/recommendations consist of (i) surveys on actual price information that are
sufficiently historical and aggregated, (ii) price schedules that are deemed necessary
for the provision of medical services under partnership/associate-ship/cooperative
arrangements where there is a certain amount of risk sharing between medical
practitioners and (iii) price schedules set by the government.

United Kingdom

4. British Medical Association (BMA) Guidelines — The UK CC found that,
notwithstanding BMA’s claim that the BMA Guidelines consisted of only
recommended fees, 50% or more of the medical practitioners charged at or within 2
percent of the recommended fees. The UK CC concluded that the BMA Guidelines
had prevented, restricted or distorted competition in the supply of private medical
services.

United States

5.  The Statements of Antitrust Enforcement Policy in Health Care (Health Care
Statements) issued jointly by the US Department of Justice (DOJ) and the Federal
Trade Commission (FTC) set out the principles under which physician network
ventures would be analysed by antitrust enforcement agencies:

“In accord with general antitrust principles, physician network joint ventures will be
analysed under the rule of reason and will not be viewed as per se illegal, if the
physicians’ integrating through the network is likely to produce significant
efficiencies that benefit consumers, and any price agreements (or other agreements
that would otherwise be per se illegal) by network physicians are reasonably

! The 9 selected jurisdictions are Australia, Finland, Germany, Hong Kong, Ireland, New Zealand, South Africa,
United Kingdom and United States.
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necessary to realise those efficiencies.?”

6. Five separate cases® were deemed to be anticompetitive, mostly in the context of
medical practitioners agreeing on prices for the purpose of negotiations with managed
health care providers. In one case®, the Supreme Court clearly stated that it considered
the fee arrangement to be per-se illegal. The others were likely to have been assessed
and rejected under a rule of reason approach. However, in three instances, price
schedules were allowed®.

Finland

7. Finnish Medical Association — the schedule of recommended maximum fees was
prohibited as the Finnish Competition Authority’s (FCA) studies showed that the use
of the maximum fee schedule had led to uniform pricing where the recommended
maximum prices were being used as minimum fees. The FCA further found that
medical fees had increased rapidly in the 1980s which led the FCA to conclude that
the fee recommendations had a harmful effect on price competition.

Ireland

8. Irish Hospital Consultants Association (IHCA) — the IHCA has an agreement
with the health insurers on a schedule of benefits to be paid out by health insurers to
medical practitioners. This effectively sets the fees for the treatment of patients. The
Irish Competition Authority (ICA) considered that the agreement has the object
and/or effect to either directly or indirectly fix prices.

2DOJ and FTC, Statements of Antitrust Enforcement Policy in Health Care, Statement 8, B.1.
% The five cases are
1. US v Mountain Healthcare, P.A. Civil No. 1:02CVv288-T, District Court of North Carolina, filed 13
December 2002
Arizona v Maricopa County Medical Society, 457 U.S. 332 (1982)
FTC, Advisory Opinion to Maine Medical Association, 14 May 1984.
Minnesota Medical Association, 90 F.T.C. 337 (1977).
US vs Woman'’s Hospital Foundation and Woman'’s Physician Health Organisation, 15 U.S.C. §§ 1,2,
filed April 23 1996.
* Arizona v Maricopa County Medical Society, 457 U.S. 332 (1982).
> The three cases are

1. FTC, Advisory Opinion to Maryland Medical Associates (“MMEA”), P.A. May 15, 1987: Specifically,
the FTC believed that competition might be enhanced by offering a package of services to purchasers
of eye care services that could not be offered by the medical practitioners individually. Further, FTC
that the programme had only affected only a small percentage of medical practitioners’ total patients
and MMEA did not appear to have sufficient market power to affect the market price for eye services
in the Baltimore area, nor did the restriction of output appear to be in danger.

2. FTC, Advisory Opinion to South East Managed Care Organisation (“SEMCO”)/ Jackson Medical
Cooperative (“JMC”), July 5, 1994: FTC did not considered the proposed cooperation between
SEMCO & JMC as anti-competitive as it appeared to involve substantial financial risk sharing between
the participants and was within the 20% limit within the relevant market.

3. USvs The American Society of Anesthesiologists (“4S4”), INC, No 75 Civ. 4640 (KYD), June 21, 1979:
The considerations taken by the District Court include that there is no monetary conversion factor to
convert the Relative Value Guide (“RVG”) to a schedule of prices. The RVG was developed for use to
negotiate for acceptable fees with third party carriers. There was substantial evidence that the inputs of
ASA were frequently sought from the third party carriers before the derivation of the RVG.

gL
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New Zealand

9. Fee surveys by New Zealand Dental Association (NZDA) — fee surveys of its
members were conducted by NZDA on an annual basis and the results were
distributed to participating members only. The NZCC considered this practice could
influence dentistry prices by providing a yardstick for dentists to set prices. While
NZCC did not have specific evidence that dentists were utilizing the NZDA survey to
set prices, it considered that several characteristics of the surveys would give rise to
anticompetitive concerns. Amendments were subsequently made to the survey to
address the NZCC'’s concerns, resulting in NZCC dropping the case.

10. Dunedin City Primary Health Organisation — a group of GPs collectively put in
place a maximum fee for patients of 6 to 17 years old. NZCC found that 8 out of 31
practices had been charging at the maximum fee level while the rest were mostly
charging less. Nevertheless, NZCC considered that the maximum fee policy had the
potential to lead to higher prices than otherwise. NZCC therefore issued a warning to
all the GPs advising them that they were likely to have engaged in price fixing if they
attended the meeting to discuss the maximum fee policy.

11. New Zealand Medical Association (NZMA) — NZMA has an agreement with the
Minister of Health to publish at six-monthly intervals, the range of usual total fees for
paediatric consultations charged by medical practitioners in the region. NZCC
considered that arrangement would not contravene the New Zealand Commerce Act
as it was unlikely to have the purpose or effect of fixing, controlling or maintaining
prices.

South Africa

12. Benchmark tariffs for medical services — three separate associations were found
by the South African Competition Commission (SACC) to determine, recommend and
publish benchmark tariffs for medical services on an annual basis. SACC found that
the benchmark tariffs which were arrived at through collusion between members of
the associations had the effect of fixing a selling price notwithstanding the fact that
some medical practitioners might have priced slightly below or above the guidelines.
SACC was also concerned that new entrants would be disincentivised to price below
the guidelines. Ultimately, SACC was of the view that fee guidelines were not
problematic per se if they were prepared by an independent person that was not a
competitor and would not have a personal interest in the pricing of the market.

Australia

13. The ‘List of Fees’ of the Australian Medical Association (AMA) — The List of
Fees for more than 5000 medical procedures has been in place since 1973 in response
to the recommendation of the Commonwealth Committee of Inquiry into Health
Insurance. The List of Fees appears to have originated on direction of the Australian
government for the purposes of calculating the Medical Benefits Schedule, a legislated
requirement under the Australian Health Insurance Act 1973. The List of Fees is
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updated annually by an independent consultant through an “indexing” of fees from the
previous year, based on a number of cost and wage indices, without any involvement
of medical practitioners. The ACCC has not made a formal decision on AMA’s List of
Fees.

14. Canberra After Hours Locum Medical Services — involving a fee cap (or ceiling)
between the CALMS (a medical deputizing service owned and operated by a group of
Canberra medical practitioners) and the Australian Capital Territories Health for the
provision of after-hour medical services. The ACCC acknowledged that the
arrangement was essentially a price fixing arrangement, but authorised the
arrangement based on a number of mitigating factors.

15. Royal Australian College of General Practitioners (RACGP) — Authorisation was
granted by ACCC to “GPs and other medical practitioners in general practice in
associateships and partnerships, who operate as a team, where they share patient
records, have common facilities, a common trading name and common policies and

plrocedures”.6

Germany

16. In Germany, there are two sets of medical fee schedules, namely the Catalogue
of Tariffs for Physicians (“GOA”) and Uniform Value Scale (‘EBM”). The GOA is
set by Germany’s Ministry of Health and refers to the fees charged by medical
practitioners to patients outside the Statutory Health Insurance (‘SHI’) system, while
the EBM is set collectively through negotiations between the medical practitioners
and the insurance plans involved in providing SHI-related services. They are not
subject to competition law scrutiny because they were put in place statutorily by the
German government which deemed such fee control to be necessary for patient
protection

® See: ACCC Determination, Application for Revocation and Substitution of Determination A90795, 23 May
2007,
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2.33 The Commission considers that the prohibition in the First Conduct Rule of an
undertaking making or giving effect to an anti-competitive decision of an association
of undertakings is intended to prohibit indirect anti-competitive cooperation between

undertakings through an association.

2.34 The reference to an association of undertakings in the First Conduct Rule is not limited
to any particular kind of association. Examples of associations of undertakings include
trade associations, cooperatives, professional associations or bodies, societies, associations
without legal personality, associations of associations etc.'”> The mere fact that a
professional association has statutory or regulatory functions does not mean that it is not
an association of undertakings or that its decisions do not have the object or effect of

harming competition.

2.35 The Commission considers a decision of an association of undertakings to include,
without limitation, the constitution of the association, rules of the association, resolutions,
rulings, decisions, guidelines or recommendations of the association, whether made by the

board, members, a committee or an employee of the association.

2.36 A decision of an association may fall within the First Conduct Rule even if it is non-binding.
For example, recommended fee scales and “reference” prices of trade and professional
associations are decisions of associations of undertakings which the Commission would

likely consider as having the object of harming competition.

2.37 Where undertakings, as members of an association of undertakings, make or give effect
to a decision of the association of undertakings which has the object or effect of harming
competition, the undertakings and the association may both incur liability under the

Ordinance.

> An association of undertakings may also be an undertaking to the extent that it is engaged in economic activity (see paragraphs 2.2 and 2.3 of
this Guideline), and may, in that capacity, contravene the First Conduct Rule by making or giving effect to an agreement or engaging in a concerted
practice which has the object or effect of harming competition.
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6.1l Horizontal price fixing may take a number of forms. It may, for example, involve directly
agreeing upon a specified price, the amount or percentage by which prices are to be
increased or a price range. Price in this context includes any element of price and, in
particular, includes any discount, rebate, allowance, price concession or other advantage
in relation to the supply of products. An agreement with respect to an element of price
amounts to price fixing.

6.12 Price fixing can be achieved by indirect means. This includes where, for example,
undertakings agree not to quote a price without consulting competitors, or not to charge
less than any other price in the market. Similarly, the exchange of information on future

price intentions may be assessed as price fixing*!

6.13 An agreement concerning price may still amount to price fixing even if it does not entirely
eliminate all price competition. Competition may, for example, be harmed despite
the ability to grant discounts up to a certain agreed level on a published list price or

notwithstanding that parties only fix one price component while competing on others.

6.14 Price fixing might arise through the activities of a trade association or professional body.
For example, the association might issue a recommendation to members on prices
and/or publish (possibly non-binding) fee scales for members. The non-binding price
recommendations or fee scales of a trade association will likely be assessed as having
the object of harming competition, as ultimately these arrangements may not differ in
substance to a direct agreement or concerted practice between the members of the

association.

6.15 The Commission considers that horizontal price fixing agreements are Serious Anti-

competitive Conduct under the Ordinance.

6.16 The Commission notes that certain legitimate commercial arrangements may involve
parties agreeing on pricing within the context of the relevant arrangements. For example,
the parties to a production joint venture might agree that the joint venture will sell its
jointly produced products at a particular price. In this respect, the Commission takes the
view that the joint setting of the price of such products will not be considered as having
the object of harming competition if, for example, the joint sales are necessary for the

joint production to be implemented.”

# See paragraphs 6.38 to 6.49 of this Guideline for a discussion of when exchanges of information may give rise to competition concerns.
% See also paragraphs 3.28 to 3.33 of this Guideline which concern restrictions necessary for a legitimate commercial purpose.
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Competition (Application of Provisions) Regulation

T-2
Cap. 619A

Competition (Application of Provisions) Regulation

(Cap. 619 sub. leg. A)

Contents
Section Page
1. (Omitted as spent) 2
2. Statutory bodies specified for purpose of 2

section 3(2)(a) of Ordinance

Schedule Statutory Bodies Specified for S-2
Purpose of Section
3(2)(a) of Ordinance

Last updated date
7.7.2015



Competition (Application of Provisions) Regulation

2
Section 1 Cap. 619A

Competition (Application of Provisions) Regulation

(Cap. 619, section 5(1)(a))
(Enacting provision omitted—E.R. 2 of 2015)

[17 April 2015] L.N. 39 of 2015
1. (Omitted as spent—E.R. 2 of 2015)

2. Statutory bodies specified for purpose of section 3(2)(a) of
Ordinance

The provisions referred to in section 3(1) of the Ordinance apply to
the statutory bodies specified in the Schedule.

Last updated date
Verified Copy 7.7.2015



Competition (Application of Provisions) Regulation

Schedule S-2
Section 1 Cap. 619A
Schedule

[s. 2]

Statutory Bodies Specified for Purpose of Section
3(2)(a) of Ordinance

Ocean Park Corporation.

2. Matilda and War Memorial Hospital.

3. Kadoorie Farm and Botanic Garden Corporation.

4. The Helena May.

5. Federation of Hong Kong Industries.

6. The general committee of the Federation of Hong Kong Industries.

Last updated date
Verified Copy 17.4.2015
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